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IN THE 


United States Court of Appeals 

District of Columbia. 


Consolidated Cases Nos. 8579, 8580, 8581, and 8604. 

Nos. 8579, 8580, 8581. 

HARRISON BATES, Appellant, 
v. 

DOROTHY N. BATES, Appellee. 

No. 8604. 

HARRISON BATES, Appellant, 
v. 

JOHN B. COLPOYS, United States Marshal for the 
District of Columbia, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

Appellee’s complaint for maintenance filed in the lower 
court did not state whether jurisdiction thereof was 
founded on Section 16-415 of the Code of Laws for the Dis¬ 
trict of Columbia, 1940 Edition, or on the general jurisdic¬ 
tion of the court. (Joint App. 2) As hereinafter more 
fully shown, the foundation of jurisdiction is material to 
the question involved in each of these appeals. 

This Court has jurisdiction under Section 17-101 of said 
Code of Laws. See Lesh v. Lesh, 21 App. D. C. 475-484, and 
Lynham v. Hufty, 44 App. D. C. 589. 
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STATEMENT OF THE CASE. 

Appeal No. 8579 is from an order awarding Appellee 
maintenance pendente lite. (Joint App. 68.) Appeal No. 

8580 is from an order awarding Appellee counsel fees and 
suit money pendente lite. (Joint App. 70.) Appeal No. 

8581 is from an order adjudging Appellant in contempt 
and ordering his arrest and imprisonment for non-compli¬ 
ance with the order for maintenance pendente lite. (Joint 
App. 75.) Appeal No. 8604 is from an order discharging 
the writ of habeas corpus under which Appellant effected 
his release from detention under the order for his arrest 
and imprisonment. (Joint App. 80.) 

All the orders involved in this appeal originate from the 
Appellee’s complaint for separate maintenance file against 
Appellant on March 3, 1943. The complaint does not state 
whether jurisdiction thereof is founded on Section 16-415 
of the 1940 Edition of the Code, or on the general jurisdic¬ 
tion of the Court. (Joint App. 2.) 

Appellant filed an answer and counter-claim on April 9, 
1943. His answer alleged that his present income was 
$50.00 per month, that he had had no other income since 
June, 1942, that his money and property were substantially 
exhausted, that he had been unemployed since June, 1942, 
and he denied he was well able to provide separate mainte¬ 
nance for Appellee. His counter-claim covered certain per¬ 
sonal property in Appellee’s possession, in some of which 
he claimed to have an interest, and some of which he 
claimed to own individually. (Joint App. 3-5.) On 
May 20, 1943, Appellee filed a reply to the counter-claim 
which in substance denied its allegations. (Joint App. 5-6.) 

1—As to the Order for Maintenance Pendente Lite. 

On April 8,1943, Appellee filed a motion for maintenance 
pendente lite. (Joint App. 6.) On May 26,1943, the Court 
entered an order directing Appellant to pay Appellee main¬ 
tenance in the amount of $500.00 forthwith and the sum of 
$150.00 a month in installments of $75.00 each on the 2nd 
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and 16th days of each month commencing June 2, 1943. 
(Joint App. 67.) 

The motion for maintenance pendente lite was heard en¬ 
tirely upon the record. The lower court did not hear any 
oral testimony. The identical matters presented to and 
considered by the lower court are before this Court in the 
same form and substance. Therefore, to avoid unnecessary 
repetition and printing, this Court is respectfully referred 
to the record before the lower court on the motion for main¬ 
tenance pendente lite. (Joint App. 6-67.) Moreover, many 
of the pertinent facts shown and not shown by the record 
will necessarily be pointed out in the argument. 

i 

2—As to Order for Counsel Fees and Suit Money 

Pendente Lite. 

On May 18,1943, Appellee filed a motion for counsel fees 
and suit money pendente lite. Her motion was not sup¬ 
ported by affidavit or other evidence to show either the 
necessity of counsel fees and suit money pendente lite, or 
what might be a reasonable allowance therefor, if necessary 
pendente lite. On June 4,1943, the Court entered an order 
directing Appellant to pay $308.50, which incduded a coun¬ 
sel fee of $250.00. (Joint App. 69.) 

3—As to the Order Adjudging Appellant in Contempt and 
Ordering His Imprisonment, and the Order Discharg¬ 
ing the Writ of Habeas Corpus Under Which Appellant 
Effected His Release From Detention Under the Order 
for His Arrest and Imprisonment. 

On June 22, 1943, Appellee filed a motion to commit Ap¬ 
pellant for contempt. Appellant had not been adjudged in 
contempt. The motion was supported by Appellee’s affi¬ 
davit that he had not paid the $500.00 ordered on May 26, 
1943, to be paid forthwith, or the installments of $75.00 each 
due June 2 and June 16, 1943. There was no allegation in 
the motion or statement in the affidavit that he had wilfully 
disobeyed the order of May 26, 1943. (Joint App. 70-71.) 
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On June 25,1943, Appellant filed an affidavit of his finan¬ 
cial inability to comply with the order of May 26,1943. His 
affidavit and supporting exhibit showed that even his Vet¬ 
erans Compensation of $50.00 per month, wffiich was his 
only income, had been cut off since June 1, 1943, because 
Appellee had made claim with the Veterans Administration 
for an apportioned share thereof on account of estrange¬ 
ment. His affidavit and supporting exhibit also showed 
that as a result of his difficulties with the Appellee he was 
sick, nervous, physically run down and unable to work, and 
was undergoing treatment that required complete rest and 
relaxation for an indefinite period of time. (Joint App. 
71-74.) 

With no more record than the foregoing, the Court, on 
June 30, 1943, entered an order adjudging Appellant in 
contempt “because of his failure and refusal to pay” 
$650.00 due and payable under the order of May 26, 1943, 
and ordering him committed to the Washington Asylum 
and Jail for an indefinite period of time; that is, “until 
he purges himself of his aforesaid contempt by paying to 
the plaintiff the aforesaid sum of $650.00, or until the 
further order of the court herein.” (Joint App. 74.) 

On July 1, 1943, Appellant was arrested and detained 
under the foregoing order and thereupon filed a petition 
for a writ of habeas corpus, which was issued and he was 
released on bail pending the hearing which was set for July 
8,1943. The respondent, Appellee John B. Colpoys, United 
States Marshal, filed an answer to the petition, and on July 
8 , 1943, after hearing and argument, the court entered an 
order discharging the w^rit and ordering Appellant re¬ 
manded into the custody of Appellee John B. Colpoys, 
United States Marshal, over the objections and exceptions 
of counsel for Appellant on the grounds that the Court was 
without power or jurisdiction to order Appellant committed 
for non-compliance with the order of May 26, 1943; that it 
had not been shown that Appellant "was financially able to 
comply with the order of May 26, 1943 or that he had will- 
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fully failed to comply therewith; that the motion to com¬ 
mit Appellant for contempt had not been served upon him 
personally; that Appellant had been ordered committed on 
a motion for that purpose without having been first adju¬ 
dicated in contempt, and that the action had not been 
referred to or investigated by the Domestic Relations Com¬ 
missioner prior to entry of the order of May 26,1943. The 
trial judge refused to admit Appellant to bail pending 
appeal from the order in the habeas corpus proceeding, but 
allowed Appellant to supersede the order of June 30, 1943, 
adjudging him in contempt and ordering his arrest and 
imprisonment, pending an appeal from the latter order. 
(Joint App. 75-82.) 

STATUTES AND RULES OF COURT INVOLVED. 

The following Sections of the Code of Laws for the Dis¬ 
trict of Columbia, 1940 Edition, are involved: 

“ 16-415 ( 14 : 75 ) Maintenance of wife and minor chil¬ 
dren — Enforcement. 

“Whenever any husband shall fail or refuse to main¬ 
tain his wife and minor children, if any, although able 
so to do, the court, on application of the wife, may de¬ 
cree that he shall pay her, periodically, such sums as 
would be allowed to her as permanent alimony in case 
of divorce for the maintenance of herself and the 
minor children committed to her care by the court, and 
the payment thereof may be enforced in the same man¬ 
ner as directed in regard to such permanent alimony. 
(Mar. 3, 1901, 31 Stat. 1346, ch. 854, sec. 980)”. 

“ 11-326 ( 18 : 102 ). Enforcement of decrees. 

“The said court may, for the purpose of executing 
a decree, or to compel obedience to the same, issue an 
attachment against the person of the defendant, * * * 
and in case any defendant shall be arrested and 
brought into court upon any process of contempt issued 
to compel the performance of any decree, the court 
may, upon motion, order such defendant to stand com¬ 
mitted, or may order his estate and effects to be seques- 
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trated and payment made, as above directed, or 
possession of his estate and effects to be delivered by 
order and injunction as above directed, until such de¬ 
cree or order shall be fully performed and executed, 
according to the tenor and true meaning thereof, and 
the contempt cleared; but where the decree only directs 
the payment of money no defendant shall be impris- 
one, except in those cases especially provided for. 
(Mar. 3, 1901. 31 Stat. 1208. ch. 854, sec. 113.) ,, 
(Italics supplied) 

The following Local Civil Rules are involved: 

“Rule 9. Motions. 

• •••••••• 

(h) Domestic Relations Cases; Procedure. 

(1) Commissioner to Investigate and Report. The 
assistant clerk of court, designated as Domestic Rela¬ 
tions Commissioner, shall assist the court in matters 
involving custody of a child or maintenance for a wife 
or child. He shall investigate the facts in each case, 
file a report thereof, including his recommendations, 
and serve each party with a copy. 

(2) Report; Objections to. Within five days after 
service of a copy of the report a party may file specific 
objections thereto, in which event the court upon a 
hearing will disregard such parts as are objected to. 
If no objection is filed the full report may be consid¬ 
ered by the court. 

(3) Application for Relief; Notice of to Commis¬ 
sioner; Failure to Report. Effect of. The party apply¬ 
ing for temporary relief or modification of an order for 
custody or maintenance shall notify the Commissioner 
in writing of the application. If within ten days there¬ 
after the Commissioner has not filed his report and the 
court deems immediate action necessary, it may hear 
and determine the matter without awaiting the 
report.” 

“Ride 10. Compensation to Attorneys , Fiduciaries 
and Guardians Ad Litem. 

(a) Motion; Statement of Service , Etc. Allowance 
by the court of compensation to an attorney, fiduciary 
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or guardian ad litem shall be made only on written mo¬ 
tion supported by a statement detailing with particu¬ 
larity the nature and extent of services rendered, the 
time devoted thereto, the amount claimed therefor, and 
any prior allowances for services to the claimant or 
others. 

*«>#*•**#• 

(f) Attorneys in Divorce Actions, Etc. Excepted. 
The aforegoing provisions do not apply to attorneys 
in actions for divorce or nullity of marriage. Ordi¬ 
narily compensation in such cases will be awarded only 
after trial by the presiding justice.” 

Note: The foregoing rules are new Local Civil Rules 
promulgated June 26, 1941. 

STATEMENT OF POINTS. 

1— The Court erred in entering the order for mainte¬ 
nance pendente lite, because: 

(a) Under Code Section 16-415 the Court was without 
power or jurisdiction either to order appellant to pay main¬ 
tenance pendente lite or to pay a lump sum in addition to 
periodical sums. 

(b) The Court abused its discretion in that the amounts 
Appellant was ordered to pay were in excess of his then 
ability to pay, and in that neither Appellee’s immediate 
necessity nor the amount thereof, if there was immediate 
necessity, appeared in the record. 

(c) The order is contrary to law and the undisputed 
evidence. 

(d) The case was not referred to or investigated by the 
Domestic Relations Commissioner as required by the new 
Local Civil Rules. 

2 — The Court erred in entering the order for counsel fees 
and suit money pendente lite, because the order violates 
the new Local Civil Rules, and also for the reasons that the 
order for maintenance pendente lite was erroneous. 
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3—The Court erred in entering the order adjudging Ap¬ 
pellant in contempt and ordering his arrest and imprison¬ 
ment, and in entering the order discharging the writ of 
habeas corpus under which Appellant effected his release 
from detention under the order for his arrest and imprison¬ 
ment, because 

(a) The Court was without power or authority to order 
Appellant imprisoned for non-compliance with the order 
for maintenance pendente lite. 

(b) Appellant’s financial inability to comply with the 
order for maintenance pendente lite was a defense to Ap¬ 
pellee’s motion to commit him for contempt. 

(c) Appellee’s motion to commit Appellant for contempt 
and the order based thereon were defective. 

(d) Appellee’s motion to commit Appellant for contempt 
was not served upon him personally. 

SUMMARY OF ARGUMENT. 

Because Appellant contends that each of the orders ap¬ 
pealed from are erroneous for a number of reasons, and 
for convenience in presenting the points in the argument, 
the summary of the argument has been included in sub- 
paragraphs under the statement of points involved. 

ARGUMENT. 

Point 1 (a). Appellee’s complaint for separate mainte¬ 
nance did not state whether jurisdiction thereof was 
founded on Code Section 16-415, 1940 Edition, or on the 
general jurisdiction of the court. (Joint App. 2.) It is 
conceded that the District Court, under its general equity 
powers, has jurisdiction to allow maintenance pendente lite. 
Howard v. Howard , 72 App. D. C. 145-146,112 F. 2d 44, and 
cases cited in footnote 2. However, Appellee’s counsel, in 
his statement of points and authorities filed in support of 
her motion for maintenance pendente lite, stated that she 
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should be allowed the same “under authority of the pro¬ 
visions of Section 415 of Title 16 of the District of Colum¬ 
bia Code.” 

This statute does not authorize separate maintenance 
pendente lite. Pederson v. Pederson, 71 App. D. C. 26-30, 
107 F. 2d 227; Howard v. Howard, supra. Neither does it 
authorize a lump sum in addition to periodical sums, as a 
reading of the statute will disclose. Therefore, for these 
two reasons, the order for maintenance pendente lite can¬ 
not be sustained under this statute. 

Point 1 (b). Appellant concedes that the award of main¬ 
tenance pendente lite, under the District Court’s general 
equity powers, ordinarily is a matter for the District 
Court’s discretion and its order will not be reversed by this 
Court except by a clear showing of abuse of discretion. 
Pederson v. Pederson, supra, and cases cited in footnote 1. 
He contends, however, that such abuse exists here. 

Appellant also concedes the rule was established in 
Tohnan v. Tolman (1893), 1 App. D. C. 299, 311, that an 
order should issue almost as a matter of course providing 
the complaint states a cause of action and is filed in good 
faith. But he contends that the reason for that rule no 
longer exists, in view of the provisions of the Married 
Women’s Statute of March 3, 1901 (Sections 30-201 to 30- 
209, District of Columbia Code, 1940 Edition) and that the 
rule should be abolished. The rule “grounded the wife’s 
right to an allowance on the merger of her estate in the 
husband’s at marriage and her consequent helpless condi¬ 
tion. With emancipation the reason for the rule is said to 
disappear, and the allowance is made ‘only upon the neces¬ 
sities of the case’ and not as a matter of course or absolute 
right.” Pederson v. Pederson, supra, and cases cited in 
footnote 28. 

In Tolman v. Tolm<m, supra, this Court said: 

“With respect to the amount of such allowance 
pendente lite, that depends largely upon the extent of 
the delictum, and the pecuniary circumstances of the 
husband. It is mainly a matter of discretion in the 
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court below, though a judicial and not an arbitrary dis¬ 
cretion. A court of appeals must see clearly that the 
allowance is excessive before it will interfere to reduce 
it. In this case, looking to all the disclosures made in 
the pleadings, we cannot say that the allowances for 
support pendente lite, and for counsel fees, are ex¬ 
cessive. In view of the salary received by the defen¬ 
dant, these allowances would seem to be reasonable.’’ 

In that case the husband’s Government salary was 
$1800.00 per annum, payable in monthly installments, and 
he derived additional income from his profession as an 
architect and artist. The argument of counsel, reported 
with the opinion, shows that the lower court awarded the 
wife $50.00 per month, pendente lite. 

In Pederson v. Pederson, supra, wherein this court re¬ 
versed the lower court’s order denying alimony pendente 
lite, footnote 32 states: 

“The amount is determined according to two fac¬ 
tors: (1) the needs of the wife; (2) the financial ability 
of the husband. (Citing authorities)” 

In Heninger v. Heninger, 90 Va. 271-274, the court said: 

“In respect to alimony, the general rule is that the 
income of the husband, however derived or derivable, 
is the fund from which the allowance is made. * * *” 

In Porter v. Porter, 41 Miss. 116, the court held that on 
an application for alimony pendente lite, the court will con¬ 
sider ; first, whether the statements of the original bill pre¬ 
sent a case for relief; second, whether the circumstances of 
the wife are such as to require an allowance; and third, 
what is the pencuniary condition of the husband. This case 
further holds that alimony pendente lite should be granted 
when the original bill presents a case for relief, and the 
condition and circumstances of the wife are such that, with¬ 
out any allowance, she will not be able to prosecute her suit. 
The amount of alimony is to be determined by the pecuni¬ 
ary condition of the husband. 
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In Thompson v. Thompson, 205 Mich. 124,171 N. W. 347, 
3 A. L. R. 990, the court said: 

“The court found defendant’s net worth to be ap¬ 
proximately the sum of $2,700.00 and awarded the 
plaintiff $900.00 as permanent alimony. He likewise 
allowed the sum of $100.00 for attorney’s fees. Defen¬ 
dant’s assets consist of one-half interest in the farm, 
quite heavily mortgaged, and a one-third interest in 
the personal property used upon the farm. In com¬ 
puting their value the court used the highest figures 
given by any witness thereon. think the allow¬ 
ance too high. It should be remembered that plaintiff 
has had no share in the accumulation of defendant’s 
property , and that she lived with him as a wife less 
than two months. True, she has borne his child, but 
the decree provides for a contribution from the defen¬ 
dant for its support, which provision, as circumstances 
alter, may in the discretion of the court, be enlarged. 
All things considered, we believe that an allowance of 
$500.00 as permanent alimony is equitable. * # •” 
(Italics supplied) 

In Boyden v. Boyden, 50 R. I. 326,147 Atl. 621, in revers¬ 
ing an award of alimony in the amount of $50.00 per week, 
where the husband earned only $25.00 per week, but he 
and his wife had been spending $200.00 per week, for which 
his relatives had been paying the bills voluntarily, the court 
said: 


“* # * It may be unfortunate for petitioner that she 
has been married to an improvident husband, but she 
is entitled to demand from him as a matter of right 
only such support as he is reasonably able to furnish 
from his property or earnings. In asking alimony, she 
is demanding rights. She is not asking for favors, and 
her rights must be considered in connection with her 
husband’s capacity. * * •” 

For other cases in which the amounts awarded have been 
held excessive, see 19 C. J. 225, Par. 533, Note 84. 

Annotations on the subject, “Earning capacity or pros¬ 
pective earnings of husband as basis of alimony” appear 
in 6 A. L. R. 192 and 139 A. L. R. 207. 
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On the general subject, “Amount of Allowance” see 19 
C. J. 222, Par. 532, and on the general subject, “Wife’s 
Necessity” see 19 C. J. 214, Par. 517. 

While the record shows that Appellant had a good edu¬ 
cational background, that in the past he had inherited large 
sums of money, had earned large salaries, had lived ex¬ 
travagantly, and from the time he met Appellee in January, 
1942, had spent large sums of money for jewelry for Ap¬ 
pellee and for furniture for their apartment, for two 
wedding trips and luxurious living, the undisputed evidence 
shows that at the time of the entry of the order for mainte¬ 
nance pendente lite on May 26, 1943, his income was only 
$50 per month, he had only $30 in the bank and his re¬ 
sources were substantially exhausted as a result of their 
extravagance. (Joint App. 9, 57 and 58.) 

Moreover, while it may be argued that the financial con¬ 
dition in which Appellant then found himself was self- 
imposed, the undisputed evidence shows that his financial 
depression commenced coming on him when he first met 
the Appellee in January, 1942, became more acute about 
the time and after he married her on June 30, 1942, and 
had reached its climax four months later on October 31, 
1942, when she left him. At that time he had $131.82 in the 
bank, and outstanding bills far in excess of that amount. 
(Joint App. 9,10.) 

Appellant’s financial condition existed before Appellee 
filed this action on March 3, 1943, and before the order for 
maintenance pendente lite was entered on May 26, 1943. 
The condition was not one that had been created for the 
purpose of defeating Appellee’s maintenance action. It 
was created by them jointly, long before that action and 
while they were living together in peace and harmony. 
(Joint App. 9-16.) 

It should be observed from the record that Appellee 
never filed a denial of the facts and figures contained in 
Appellant’s affidavit in opposition to her motion. 

It is conceded by both parties that Appellant’s unemploy¬ 
ment came about because of the marriage. His idea that 
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he ought to resign his employment because his work was 
going to interfere with their marriage seems silly to a sensi¬ 
ble person, but nevertheless it was his idea, conceived and 
carried out before the marriage and apparently acquiesced 
in by Appellee. She knew he was unemployed and she mar¬ 
ried him in that state. (Joint App. 8.) 

Before, at the time of, and after their marriage, they 
spent his money like the proverbial sailors. They were 
spending principal—not income. From June 4, 1942, his 
income was only $50.00 per month. When his principal was 
gone, she left him. Seven months later, when she wanted 
maintenance from him, she pointed to his past cir¬ 
cumstances—not to his present circumstances. The lower 
court followed her pointing to his past—disregarded his 
present financial condition, and the result was an arbitrary 
order, based not on his present abilities to pay but upon his 
past abilities. He was ordered to pay $500.00 forthwith, 
when he had only $30.00 in bank, and to pay $150.00 per 
month out of an income of one-third that amount, and al¬ 
though he had debts amounting to $1,050.00. (Joint App. 
9.) 

These are the undisputed facts and figures in the record. 
It is true that Appellee through her own affidavit and the 
affidavits of others filed in the record, made vague and gen¬ 
eral claims that Appellant had money and property that he 
had concealed from her. He denied this and made a dis¬ 
closure in his affidavit of the monies he had spent and the 
sources thereof. What Appellee claimed he had concealed 
and the nature and extent of his concealment were not 
pointed out by the Appellee. Neither did she suggest when, 
where or how T he made the concealment. The most reveal¬ 
ing evidence that her claims w^ere without foundation was 
that showing the sources of the funds they had spent so 
extravagantly when they wrere living in peace and harmony. 
These sources were: (1) his bank account, (2) his salary 
and travel allowances, (3) the proceeds of the sale of his 
real estate in South Carolina, and (4) his compensation of 
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$50.00 per month from the Veterans Administration. Con¬ 
sider the undisputed evidence with respect to these: (1) 
the bank records show his savings and substantial addi¬ 
tional deposits therein were substantially exhausted before 
they separated, (2) the Appellee admits that on June 4, 
1942, before their marriage, he resigned his position and 
that his salary stopped and that before their marriage she 
knew he had resigned, (3) the bank records show the de¬ 
posits and expenditures of the proceeds of his real estate, 
(4) they both admit the facts relating to his compensation 
in the amount of $50.00 per month from the Veterans 
Administration. It follows then, as so ably pointed out by 
the court in Grant v. Grant, infra, that if Appellant is a 
man of the wealth claimed, it ought not to have been diffi¬ 
cult to produce more convincing evidence of it than the gen¬ 
eral opinion or estimate of the Appellee. 

In Grant v. Grant, 5 S. D. 17,57 N. W. 1130, the court said: 

“• • • Defendant, however, so far as this motion 
goes, is the party seeking affirmative relief, and it is 
incumbent on her to show such facts, to the satisfaction 
of the court, as will entitled her to such relief. If plain¬ 
tiff is a man of the wealth claimed, it ought not to be 
difficult to produce more convincing evidence of it than 
the general opinion or estimate of the defendant. Such 
opinions are generally unsafe to build judicial de¬ 
cisions upon. The question is a double one, and in¬ 
volves not only what the wife ought to have, but what 
the husband ought to pay. Vert v. Vert (S. D.), 54 
N. W. 655. * * 

As hereinbefore more fully shown, one of the chief con¬ 
siderations for the lower court ought to have been the Ap¬ 
pellant’s ability to pay. The other primary consideration 
ought to have been the Appellee’s necessities. Conceding 
for the purpose of argument that she needed maintenance 
pendente lite, what was the amount of her necessity? Was 
it $500.00 cash forthwith and $150.00 per month? The rec¬ 
ord is wholly silent on this issue. Were her circumstances, 
in fact, such that she could not await the final hearing? 
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She was living with her parents. Were they requiring or 
likely to require her to pay therefor and, if so, how much? 
The evidence did not show. She had been employed at a 
substantial salary—$175.00 per month. Had she any sav¬ 
ings? The evidence did not indicate. She had an ex¬ 
pensive automobile. She w T as to have received acreage of 
valuable land from her parents as a wedding gift. She had 
approximately $3,000.00 worth of jewelry and other prop¬ 
erty received from the Appellant. She had received sub¬ 
stantial money and clothing from Appellant during the four 
months she lived with him. It is obvious, therefore, that 
the lower court’s order was likewise entered without regard 
to the Appellee’s necessities, because, firstly, her inability 
to await the trial does not appear, and secondly, if it can 
be said that necessity appears, there is nothing to show the 
amount thereof. Consequently, the amount fixed was nec¬ 
essarily an arbitrary one. 

If the discretion vested in the trial court is a judicial and 
not an arbitrary discretion, as held in Tolman v. Tolmcm, 
supra, evidence is required in support of each of the issues 
involved and upon which the court, at least informally, must 
make findings and reach judicial conclusions. 

Point 1 (c). The specific facts and figures in Appel¬ 
lant’s affidavit and deposition stand undisputed in the rec¬ 
ord. His detailed figures relating to his and Appellee’s 
financial circumstances are undenied. His specific state¬ 
ments in relation to the circumstances under which Appel¬ 
lee left him, and the conduct of Appellee and her mother 
are undenied. His specific statements respecting his ef¬ 
forts to have Appellee return to live with him are undenied. 
(Joint App. 9 to 16 and 50 to 60.) 

His bona fide efforts to have Appellee return to live with 
him (Joint App. 13-14 and 54-55) were a complete defense 
to her motion. See Annotation 6 A. L. R. 46. 

Point 1 (d). The provisions of Rule 9 (h) of the new 
Local Civil Rules were not complied "with before the entry 
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of the order for maintenance pendente lite. A rule con¬ 
taining slightly different language, but the same in sub¬ 
stance, was held valid by this Court. Brown v. Brown (No. 
8006, decided December 21, 1942), 71 AY. L. R. 643. 

That valid rules of court have the force and effect of law 
and are binding on the court and parties litigant alike, re¬ 
quires no citation of authorities. 

Section (h) 3 of the rule made it mandatory upon Ap¬ 
pellee to notify the Domestic Relations Commissioner in 
writing of her application for temporary maintenance. She 
did not do so. The motion was not referred to or investi¬ 
gated by the Domestic Relations Commissioner and he 
therefore filed no report. Instead, the motion was placed 
on the calendar, and the order for maintenance pendente 
lite was entered notwithstanding the objection of counsel 
for Appellant that the motion had not been referred to or 
investigated by the Domestic Relations Commissioner. 
(Joint App. 68.) 

Point 2. In Boardman v. Carey (1933) 62 App. D. C. 
152-154, 65 F. 2d 600, this court said: 

“It may be stated wfith confidence that for many 
years last past it has been the practice of the lower 
court to award counsel fees to the wife’s attorney in 
the final decree disposing of the case. See Tendler v. 
Tendler, 56 App. D. C. 296, 12 F. (2d) 831; O’Neil v. 
O’Neil, 57 App. D. C. 155, 18 F. (2d) 805. This prac¬ 
tice is reasonable inasmuch as it enables the court to 
determine the proper amount to be awarded to the 
attorney, a fact which cannot be fixed with certainty 
until his services have been completed. Moreover, it 
would be inconvenient for the court to make a prelim¬ 
inary estimate of the probable value of the services to 
be rendered by the wife’s attorney, which might require 
modification from time to time as the extent of the 
services seemed to justify. Furthermore, no substan¬ 
tial reason appears against the practice of making the 
allowance in the final decree.” 
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In Pederson v. Pederson (1939), supra, this court said, 
p. 35: 

“The award of counsel fees pendente lite is gov¬ 
erned by considerations somewhat different from those 
relating to support money, and the settled practice 
in this jurisdiction has been to leave this largely within 
the discretion of the trial court, not only as to the 
amount of the award, but also as to the necessity for 
it and the time when it shall be made, whether during 
the pendency of the proceeding or at the close thereof, 
when the value of the services rendered can be esti¬ 
mated more accurately. 3 ' We do not by this opinion 
intend to disapprove the established practice as to the 
time of awarding attorneys’ fees.” 

\ 

On June 26, 1941, the District Court promulgated Local 
Civil Rule 16, the relevant parts of which have been in¬ 
cluded herein under the heading, “Statutes and Rules of 
Court Involved.” Appellant contends that, notwithstand¬ 
ing the prior rulings of this court cited above, this new 
rule of the District Court is decisive of the question now 
presented. 

Paragraph (f) of the rule provides that paragraph (a) 
does not apply in actions for divorce or nullity of marriage. 
It does not exclude actions for separate maintenance from 
the operation of paragraph (a). Therefore, the provisions 
of paragraph (a) apply in this action. 

Paragraph (a) requires a statement detailing with par¬ 
ticularity the nature and extent of services rendered, the 
time devoted thereto, the amount claimed and other in¬ 
formation, before an allowance of compensation to an at¬ 
torney shall be made by the court. This requirement was 
not complied with by Appellee or her attorney. 

Even assuming that paragraph (a) does not apply and 
that paragraph (f) of the rule does apply to actions for 
separate maintenance, the order for counsel fees pendente 

35 ‘ ‘ Myers v. Myers, 1925, 55 App. D. C. 224, 4 F. 2d 300; Shcllman v. 
Shellman, 1938, 68 App. D. C. 197, 95 F. 2d 108.’ * 
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lite was erroneous. Paragraph (f) provids that “Ordi¬ 
narily compensation in such cases will be awarded only 
after trial by the presiding justice.” The District Court, 
by this rule, has adopted the practice mentioned in Board- 
man v. Carey, supra. The reason for the adoption of this 
rule is obvious. The justice presiding at the trial is in a 
better position to reach a fair judgment. 

Appellant concedes that paragraph (f) reserves some 
discretion in the court. By providing that “ordinarily” 
compensation will be awarded only after trial by the pre¬ 
siding justice, the rule implies that in cases out of the ordi¬ 
nary, compensation may be awarded pendente lite. The 
question then is whether this was an ordinary case within 
the rule or one out of the ordinary and an exception to the 
rule. 

In her motion, Appellee did not state that her case was 
out of the ordinary and an exception to the rule, and it 
does not appear that it w'as. She made no claim in her 
motion that she vras destitute and unable to employ a com¬ 
pensated attorney. (Joint App. 69.) On the contrary, the 
record indicates that she was in much better financial cir¬ 
cumstances than wives are in the ordinary run of domestic 
cases. (Joint App. 7 and 10 to 15.) 

The propriety of the order must be considered in the 
light of the facts and circumstances at the time it was 
granted. At the time the motion for counsel fees and suit 
money pendente lite was filed on May 18, 1943, the order 
for maintenance pendente lite had not been entered. In 
fact, none of the orders involved on this appeal had been 
entered. When the motion was argued and granted, an 
appeal had not been noted from the order for maintenance 
pendente lite. That fact was not considered, and the order 
so recites. (Joint App. 69.) 

What then made Appellee’s case one out of the ordinary 
and an exception to the rule? Was it the fact that Appel¬ 
lant defended the case? If so, when did it become out of 
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the ordinary for a domestic case to be defended? If the 
facts that he filed an answer, counter-claim and affidavit, 
and Appellee had his deposition taken, take the case out 
of the ordinary, then almost every domestic case is out, or 
can easily be made to come out, of the ordinary. That, it 
is submitted, is not what Rule 16 (f) contemplates. Rather, 
the rule contemplates cases where the wife is destitute, un¬ 
able to retain counsel and unable to conduct her case unless 
she receives immediate relief. In this view of the rule, it 
is obvious that Appellee’s motion did not take her case out 
of the rule and make it an exception to the rule. 

The order for counsel fees and suit money pendente lite 
is also erroneous for some of the same reasons that the 
order for maintenance pendente lite is erroneous. For ex¬ 
ample, the same deficiencies in Appellee’s evidence that 
were present in her motion for maintenance pendente lite, 
were present in her motion for counsel fees and suit money 
pendente lite. In most respects, aside from the new rule 
affecting counsel fees, the essential elements and considera¬ 
tions are the same as to maintenance, suit money and coun¬ 
sel fees pendente lite. 

Point 3 (a). In his statement of points and authorities 
in support of Appellee’s motion to commit Appellant for 
contempt because of his failure to comply with the order 
for maintenance pendente lite, counsel for Appellee stated 
that Appellant “should be attached for contempt under the 
provisions of Sections 980, 975, and 976 of the Code and 
under the general equity powers of this Court” (referring 
to the 1901 Code and the District Court’s powers). 

Sections 975 and 976 of the 1901 Code may easily be 
disposed of. Section 975 does not apply, because this is 
not a suit for divorce or a suit by the husband to declare 
a marriage null and void. Those are the only cases gov¬ 
erned by Section 975. Neither does Section 976 apply, be¬ 
cause this is not a divorce action and not a decree for per¬ 
manent alimony. 


20 


Section 980 of the 1901 Code is Section 16-415 of the 1940 
Edition of the Code, appearing: herein under the heading, 
“Statutes and Rules of Court Involved.” Appellant con¬ 
cedes that, if the order for maintenance pendente lite can 
be sustained under this section of Code, the lower court 
had power and authority to order his arrest and imprison¬ 
ment. But, it is submitted that, for the two reasons shown 
in Point 1(a) hereof, the order for maintenance pendente 
lite cannot be sustained under the maintenance statute. 
The question presented then is whether or not the District 
Court had the power and authority to order Appellant’s 
arrest and imprisonment because of his failure to comply 
with the order based on its general equity powers. Appel¬ 
lant contends that it did not. 

Section 11-326 of the 1940 Edition of the Code, appear¬ 
ing herein under the heading, “Statutes and Rules of Court 
Involved” and the decision of this court, based thereon, in 
Rapeer v. Col pays, 66 App. D. C., 216, 85 F. 2d 715, are 
decisive of the question now presented. That statute de¬ 
fines the powers of the District Court to enforce its de¬ 
crees. It expressly limits those powers by providing that 
“where the decree only directs the payment of money no 
defendant shall be imprisoned except in those cases espe¬ 
cially provided for.” 

Rapeer v. Colpoys, supra, was a habeas corpus proceed¬ 
ing. In the separate maintenance action out of which it 
arose, the plaintiff and defendant were not husband and 
wife. They had been divorced. The maintenance statute 
confers a right of action on a “wife” against her “hus¬ 
band”. That relation no'fc existing, this court found that 
the order for separate maintenance was not based on the 
statute but was based on the District Court’s general equity 
powers. The question decided was the same as the one 
here presented. This court decided that the District Court 
had no power or authority to order the defendant arrested 
and imprisoned for failing to comply with the order for 
separate maintenance based on its general equity powers, 
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because of the limitation upon its powers expressed in Sec¬ 
tion 11-326 of the Code, 1940 Edition, “where the decree 
only directs the payment of money”. 

During the argument on the motion to commit Appel¬ 
lant for contempt, counsel for Appellee cited Brown v. 
Brown , 74 App. D. C. 150, 121 F. 2d 101, 136 A. L. R. 500, 
(No. 7733 in this court) and pointed out that this court had 
ordered Mr. Brown arrested and imprisoned for contempt 
in failing to obey its order to pay maintenance pending the 
appeal. The answer to this citation is a simple one. Sec¬ 
tion 11-326 of the Code, 1940 Edition, does not define this 
court’s powers. It defines the District Court’s powers. 
The limitation of power expressed therein is upon the Dis¬ 
trict Court’s powers—not upon this Court’s powers. In 
the question here presented, we are considering the Dis¬ 
trict Court’s powers—not this court’s powers. 

See also, McGrow v. McGrow , 59 App. D. C. 230, 38 F. 
2d 541. 

Point 3 (b). Annotations on the subject, “Inability to 
pay alimony as defense to contempt” appear in 24 L. R. A. 
433 ; 30 L. R. A. (N. S.) 1001; L. R. A. 1917 C, 97, and 
6 A. L. R. 73. 

Annotations on the subject “Inability to comply with 
judgment or order as a defense to charge of contempt” ap¬ 
pear in 22 A L. R. 1256; 31 A. L. R. 649, and 40 A. L. R. 546. 

These annotations show that the inability of an alleged 
contemner, without fault on his part, to render obedience 
to an order or decree of court, is a good defense to a 
charge of contempt for the disobedience of the order or 
decree. 

The record shows Appellant’s inability, because of his 
financial circumstances and state of health, to comply with 
the order for maintenance pendente lite. (Joint App. 
71-74.) 

Point 3 (c). Appellee’s motion to commit Appellant for 
contempt did not move that he be adjudged in contempt of 
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court and then arrested and committed. The motion as¬ 
sumed that he was in contempt and asked for execution 
without first obtaining or even asking for a judgment of 
conviction. (Joint App. 70.) Judgment of conviction, be¬ 
fore execution, is indispensable. Ex parte Kearney, 20 
U. S. (7 Wheat.) 38, 5 L. ed. 391. See also the provisions 
of Code Section 11-326, appearing herein under the head¬ 
ing, “Statutes and Rules of Court Involved.” 

After this defect in the record was pointed out by coun¬ 
sel for Appellant, effort to correct it was made by having 
the order for Appellant’s commitment include an adjudi¬ 
cation of contempt. (Joint App. 74.) 

The motion was also defective because there was no al¬ 
legation in the motion or statement in the supporting af¬ 
fidavit that Appellant had wilfully disobeyed the order for 
maintenance pendente lite. (Joint App. 70-71.) The order 
based thereon, adjudging Appellant in contempt, was defec¬ 
tive for the same reason. It did not recite that Appellant 
had wilfully failed and refused to comply with the order, 
or that he had failed and refused to comply, although able 
so to do. (Joint App. 74.) 

In Kelly v. Kelly, (No. S476, decided July 19,1943) which 
was an appeal from a judgment of contempt, this court 
cited Ex parte Bighorse, 178 Okla. 218, 62 Pac. (2d) 687, 
which was a habeas corpus proceeding. In that case the 
Oklahoma Supreme Court said, p. 219 : 

“If this were an appeal from a judgment of con¬ 
tempt rather than habeas corpus proceeding, much 
that we said in Woodworth v. Woodworth, 173 Okla. 
554, 48 P. (2d) 1052, would be pertinent.” 

In Woodworth v. Woodworth, supra, the court said, p. 
556: 

“ * # * The plaintiff in error complains that there 
was no allegation in the pleadings nor proof at the 
trial of willful default. The instruction of the court 
properly added the qualification, not expressed in the 
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complaint, that the delinquency must be willful, in the 
sense that the defendant must fail to comply according 
to his ability or else not exercise reasonable and bona 
fide efforts to comply with the order of the court con¬ 
sistent with his earning ability. The defendant in er¬ 
ror tacitly admits that the default must be willful, but 
simply stands upon the allegation of the words ‘failed 
and refused’ as sufficient statement of the charge 
against the defendant on the issue of willfulness. It 
is obvious, of course, as counsel states, that the act of 
refusal is a willful act, but, coupled with an inability 
to pay or to secure the means of payment, would not 
be contumacious or contemptuous to the authority of 
the court. 

u • • • 

“Lord Erskine, in the trial of John Took, said: 

‘It is the glory of the English Law that it requires, 
even in the commonest cases, the utmost precision 
of charge, and a proof correspondingly precise; hit¬ 
ting the bird in the very eye; strictly conformable 
not merely to the substance of the crime, but to the 
accusing letter !’ 

“ * * * And as the purpose of the proceeding is to 
vindicate the authority of law and the dignity of the 
court, the conviction for that purpose should not be 
permitted to stand upon a record that reveals the vio¬ 
lation of those legal rights of the accused deemed of 
such honor to our system of jurisprudence. * # * ” 

Point 3 (d). The motion to commit Appellant for con¬ 
tempt was not served upon him personally. It was served 
on his attorney of record. (Tr. 101-102.) The order for 
Appellant’s arrest and imprisonment without personal ser¬ 
vice upon him was improper. Hovey v. McDonald, 3 Mac- 
Arthur (10 D. C.) 184. 

It might be argued that this defect in service was cured 
by the fact that Appellant filed his affidavit in opposition to 
the motion, but, in considering this point, it must be re¬ 
membered that not only the judgment for Appellant’s ar¬ 
rest and imprisonment was based on this service but also 
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the judgment convicting him of contempt. The latter judg¬ 
ment, which was indispensable before the judgment for his 
arrest and imprisonment (as shown in Point 3 (c)), was 
entered without any notice to Appellant or his attorney. 
(Tr. 101-102; Joint App. 70-74.) 

CONCLUSION. 

It is respectfully submitted that the orders appealed from 
should be reversed. 

Arthur J. Hilland, 

Attorney for Appellant. 
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1 Endorsed: Filed Mar 3 1943 Charles E. Stewart, 

Clerk 

District Court of the United States for the District of 

Columbia 

Civil Action, File No. 18842 

Dorothy N. Bates, Plaintiff, 

v. 

Harrison Bates, Defendant. 

Plaintiff’s address is 103 Newlands Street, Chevy Chase, 
Maryland. 

Complaint For Maintenance 

1. Plaintiff and defendant were married in Montgomery 
County, Maryland on June 30, 1942. 

2. Plaintiff is now pregnant with child by defendant. 

3. Following their marriage the parties maintained their 
matrimonial domicile in the District of Columbia, where de¬ 
fendant is now a resident, until October 31, 1942, at which 
time defendant by his cruel treatment of plaintiff compelled 
her to discontinue living with him. 

4. Since the time of their separation defendant, although 
well able so to do, has failed and refused to contribute 
towards the maintenance of plaintiff or towards the ex¬ 
penses incident to her pregnancy. 

Wherefore, plaintiff demands judgment for maintenance, 
and all relief to which she may be entitled. 

JEAN M. BOARDMAN 
Southern Building 

Attorney for Plaintiff. 
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2 Endorsed: Filed Apr 9—1943 Charles E. Stewart, 
Clerk 

Answer to Complaint for Maintenance 

The defendant, Harrison Bates, for answer to the com¬ 
plaint for maintenance, respectfully shows to the Court as 
follows: 

1— He admits the allegations of Paragraph 1. 

2— He neither admits nor denies the allegations of Para¬ 
graph 2 and demands strict proof thereof, and says that if 
plaintiff is now pregnant with child by him, it was unknown 
to them at the time plaintiff deserted and abandoned him, 
without just cause or excuse, as hereinafter more fully 
shown. 

3— He admits that they lived in the District of Columbia 
and that he still lives at the same address and that they 
have not lived together since October 31, 1942. He denies 
that he was cruel to plaintiff at any time in any way, and 
says that at all times he was kind to and considerate of 
plaintiff and that, in fact, her wishes, needs and happiness 
were his principal, if not his only, ambition and aim in life. 
He further says that on October 31,1942, plaintiff deserted 
and abandoned him without any just cause or excuse. 

4— He admits that, since plaintiff deserted and abandoned 
him, he has not contributed to her maintenance, but denies 
that he has refused to do so and says that in December, 1942, 
he offered to maintain her in the manner that he had a right 
to maintain her, that is to say, in the home he established 

for that purpose. He says that plaintiff, by her con- 

3 duct, has forfeited any and all right to separate 
maintenance. He further says that his present in¬ 
come is $50.00 per month and that he has had no other in¬ 
come since June, 1942; that his money and property have 
been substantially exhausted; that he is unemployed and 
has been unemployed since June, 1942. He, therefore, de¬ 
nies that he is now well able to provide separate mainte¬ 
nance for plaintiff. 
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COUNTER-CLAIM 
First Count 

1— Jurisdiction is founded on the general jurisdiction of 
the court. 

2— Defendant by reference hereby makes the allegations 
of his foregoing answer a part of this counter-claim. 

3— Defendant says that plaintiff is in possession and con¬ 
trol of one platinum diamond solitaire of the reasonable 
value of $1,350.00, purchased by defendant for the sum of 
$1,250.00, as an investment, at the plaintiff’s request, and 
with the understanding and agreement between plaintiff 
and defendant that if and when they were ever in need of 
money they would sell the same and use the proceeds to 
provide for their needs. Said platinum diamond solitaire 
was delivered by defendant to plaintiff upon the foregoing 
understanding and agreement between them and the same 
is still in plaintiff’s possession and control upon said under¬ 
standing and agreement. He further says that they are 
now in need of money and said solitaire should be sold, in 
accordance with their understanding and agreement, and 
the proceeds used to provide for their needs. 

Wherefore, defendant demands judgment against plain¬ 
tiff (1) for the possession and sale of said platinum dia¬ 
mond solitaire, or for the reasonable value thereof, 
4 (2) for the use of the proceeds of the sale of said 

solitaire in accordance with the understanding and 
agreement between plaintiff and defendant, (3) for any and 
all necessary and proper orders directing delivery and sale 
of said platinum diamond solitaire and/or appointing a 
temporary and/or permanent receiver or trustee, if neces¬ 
sary, to take possession of, to hold and to sell the same, 
under order of this court, and (4) for such other and fur¬ 
ther relief as to the court may seem meet and proper, the 
exigencies of the case may require and the evidence may 
show the defendant to be entitled. 
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Second Count 

1— Jurisdiction is founded on the general jurisdiction of 
the court. 

2— Defendant by reference hereby makes the allegations 
of his foregoing answer a part of this counter-claim. 

3— Defendant says that on October 31, 1942, plaintiff 
wrongfully removed from their apartment silver, china, 
crystals, pictures, mirrors, figurines and other property of 
the reasonable value of approximately $1,000.00, some of 
which was owned by the defendant solely and some of which 
was owned by the plaintiff and defendant jointly. Said 
property is still in the possession and control of plaintiff 
and she is wrongfully withholding the same from defen¬ 
dant. 

Wherefore, defendant demands judgment against plain¬ 
tiff (1) for an accounting of all said property, (2) for pos¬ 
session of such parts of said property as are owned by him 
solely, or for the reasonable value thereof, (3) for an ap¬ 
portionment of such parts of said property as are owned 
by plaintiff and defendant jointly, or for the reasonable 
value of his interest therein, and (4) for such other and 
further relief as to the court may seem meet and proper, 
the exigencies of the case may require, and the evidence 
may show defendant to be entitled. 

AKTHUR J. HILLAND 
Shoreham Building 
Attorney for Defendant 

Service acknowledged this 8th day of April, 1943. 

JEAN M. BOARDMAN 

5 Endorsed: Filed May 20 1943 Charles E. Stewart, 

Clerk 

j Reply to Counterclaim 

1. Plaintiff moves the court to dismiss the counterclaim 
herein upon the ground that neither count thereof states a 
cause of action within the jurisdiction of this court. 
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• 2. The ring referred to in paragraph 3 of the first count 
of the counterclaim was not an investment but was a gift 
made by defendant to plaintiff before their marriage and 
as a token of their engagement to marry. 

3. Plaintiff denies that she has in her possession any 
property belonging to defendant with the possible excep¬ 
tion of some figurines worth not over $100.00 and a carving 
set worth about $12.50 which plaintiff understood defen¬ 
dant had given to her. All other articles taken by plaintiff 
when she was compelled to leave defendant were wedding 
presents which had been given by her friends. 

JEAN M. BOARDMAN 
Southern Building 
Attorney for Plaintiff. 

I, Dorothy N. Bates, upon my oath say that I have read 
the above reply and that it is true. 

DOROTHY N. BATES 

Plaintiff. 

Subscribed and Sworn to before me in the District of Co¬ 
lumbia this 20th day of May, 1943. 

CARMEL M. WATTS 

(Seal) Notary Public, D. C. 

6 Endorsed: Filed Apr 8—1943 Charles E. Stewart, 

Clerk 

Motion for Temporary Maintenance 

Plaintiff moves the court to require the defendant to pay 
to her maintenance during the pendency of this action. 

JEAN M. BOARDMAN 
Southern Building 
Attorney for Plaintiff. 
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7 Endorsed: Filed Apr 2 1943 Charles E. Stewart, 

Clerk 

Affidavit of Plaintiff 

I, Dorothy N. Bates, the plaintiff, upon my oath say: 

I am now five and one-half months advanced in preg¬ 
nancy with child by defendant. Heretofore I have been 
employed as a law clerk in the War Shipping Administra¬ 
tion at the salary of $2100 a year, but because of my physi¬ 
cal condition and expected confinement I have been com¬ 
pelled to take a six months leave of absence without pay 
commencing April 1, 1943. What the situation will be at 
the expiration of this period I do not know. Some years 
ago I suffered an injury to my spinal column and my con¬ 
dition of pregnancy has aggravated my condition making 
it necessary for me to have massage treatments twice a 
week to relieve the pain. Since November I have been in 
the care of a physician, Dr. Prentiss Willson, with respect 
to my pregnancy. 

Since we separated on October 31, 1942, defendant has 
contributed nothing towards my maintenance or towards 
the expenses incident to my pregnancy and expected con¬ 
finement. 

Except for my salary hereinbefore mentioned, I have had 
no income and hereafter until I can work I will have no in¬ 
come from any source. I am now living with my parents. 

Defendant is forty-seven years of age. He has an engi¬ 
neering degree from Alabama Polytechnic Institute and a 
graduate engineering degree from the Westinghouse Elec¬ 
trical Manufacturing Company School. He has a bachelor 
of Law degree from National University and a master of 
patent law degree from the same institution. 

8 Defendant heretofore has held various responsible 
and lucrative positions. At one time he was em¬ 
ployed as an engineer by the Westinghouse Electrical and 
Manufacturing Company. For approximately five years 
ending in October, 1941, he was employed by the Glenn 
L. Martin Company in Baltimore, Maryland. Defendant 
has stated to me that his salary there was $15,000 a year 



8 


but that he resigned because the company would not per¬ 
mit him to broaden his scope of activities. At the time de¬ 
fendant and I formally announced our engagement on Feb¬ 
ruary 21, 1942, defendant was employed as Head Produc¬ 
tion Specialist by what is now known as the War Produc¬ 
tion Board at the salary of $6,500 a year. On June 4,1942, 
defendant resigned this position telling me that he did so 
because of our approaching marriage on June 30,1942, and 
because the position required him to travel extensively and 
to be out of town the major portion of the time. At that 
time, as well as before and after, defendant told me that 
he was possessed of sufficient means to support me well for 
the rest of my life even if he never worked again. Defen¬ 
dant has told me that he once sold an invention for $15,000, 
that he has an interest in the estate of his deceased father, 
and he has often spoken vaguely of other property owned 
by him. At one time he showed me a check for $4,500 which 
he had received from his mother. Since June 4, 1942, de¬ 
fendant has not worked but has lived in idleness and on an 
expensive scale. During the time we lived together defen¬ 
dant spent money lavishly both for our household furnish¬ 
ings and for our living expenses and pleasure. Since our 
separation defendant has continued to live in idleness and 
to frequent expensive hotels and places of entertainment 
and to operate for pleasure an expensive Cadillac auto¬ 
mobile. 

9 By reason of the facts hereinbefore stated, I be¬ 

lieve that defendant is possessed of extensive re¬ 
sources and that he is well able to maintain me and to pro¬ 
vide for the expenses incident to the birth of our child. 

DOROTHY N. BATES 

Subscribed and sworn to before me in the District of Co¬ 
lumbia this 2nd day of April, 1943. 

CHARLES E. STEWART, 
Clerk 

By ANDREW A. HORNER, 
Deputy Clerk 
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10 Endorsed: Filed Apr 9 - 1943 Charles E. Stewart, 

Clerk 

Affidavit of Defendant in Opposition to Plaintiff's Motion 
for Temporary Maintenance 

District of Columbia, ss: 

Harrison Bates, being first duly sworn, on oath savs that 
he is the person named defendant in the above-entitled 
action and makes this affidavit in opposition to plaintiff’s 
motion for temporary maintenance and in reply to the af¬ 
fidavit of plaintiff filed herein. 

He says that his present income is $50.00 per month, rep¬ 
resenting compensation from the Veterans’ Administration 
for disabilities resulting from World War I, and that he 
has had no other income since June, 1942, as hereinafter 
more fully shown; that his present bank balance is approxi¬ 
mately $30.00; that he owes the National Metropolitan 
Bank the sum of $250.00 on account of a loan of $300.00; 
that he owes Southeastern Discount Co., Inc. the sum of 
about $600.00 for money borrowed on his automobile, and 
owes the Federal Government about $500.00 on account of 
his income taxes for the calendar years 1941 and 1942; that 
his present financial difficulties are the result of extrava¬ 
gance from January 3, 1942, when he first met plaintiff, to 
October 31, 1942, when she deserted and abandoned him 
without any just cause or excuse, and the fact that he has 
been unable to obtain employment, although he has made 
diligent efforts to obtain same, including a general appli¬ 
cation to the Civil Service Commission and applica- 

11 tions to the Alien Property Custodian, Maritime 
Commission and the United States Navy. He says 

that on October 31, 1942, when plaintiff deserted him, she 
and her mother threatened to drive defendant out of Wash¬ 
ington and to prevent him from obtaining any position in 
the Government Service. At the same time plaintiff waved 
the diamonds purchased by the defendant in his face and 
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said she had all his money and did not care what he did or 
what happened to him and so far as she was concerned he 
could commit suicide. At that time defendant’s bank bal¬ 
ance was $131.82, and there vrere unpaid bills far in excess 
of that amount, all of w’hich w*as then known to plaintiff. 

He says that he was first introduced to plaintiff on Jan¬ 
uary 3, 1942; that at that time he was employed with the 
United States Government and in receipt of a salary of 
$6,500.00 per annum, his bank balance w^as more than 
$3,000.00, he owned a house and lot in Greenville, South 
Carolina, rented for $45.00 per month, furniture for an 
apartment, and a Cadillac automobile, all of w’hich was free 
and clear of encumbrances and he was otherwise entirely 
free and clear of debt. After he met plaintiff, he purchased 
approximately $2,000.00 worth of jewelry, consisting of a 
platinum diamond solitaire, platinum diamond watch, dia¬ 
mond wedding ring and other smaller pieces of jewelry, all 
of which was given to the plaintiff, except the platinum 
diamond solitaire. The latter was purchased by defendant 
for the sum of $1,250.00, as an investment, at the plain¬ 
tiff’s urgent request, with the understanding that if and 
when they were ever in need of money they would sell it 
and use the proceeds for their needs. He did not at any 
time make a gift of the platinum diamond solitaire to the 
plaintiff, and the same was delivered to her possession and 
control and is still in her possession and control upon the 
foregoing understanding, and he says that in their present 
circumstances the ring should be sold and its proceeds used 
for the agreed purpose and he is willing that the 
12 same be sold and the proceeds so used. At the time 
he purchased the ring it was appraised for $1,350.00 
and he believes it is worth that amount or more at the pres¬ 
ent time. 

In May, 1942, he sold his house and lot in Greenville, 
South Carolina, because by that time, after meeting plain¬ 
tiff, he had spent substantially all his savings, salary and 
other income; that he made the sale to his mother for the 
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total sum of $5,767.09, including all adjustments of rent, 
taxes, insurance, et cetera, and his mother paid him for the 
same, as follows: 


May 29, 1942 

$4,500.00 

Nov. 16, 1942 

200.00 

Dec. 4,1942 

500.00 

Feb. 10,1943 

567.09 

Total 

$5,767.09 


In June, 1942, with the knowledge and approval of the 
plaintiff and in order to keep his engagement to marry her 
on June 30, 1942, he resigned from his employment with 
the United States Government effective June 3, 1942; that 
at the time his resignation took effect he had a bank balance • 
of more than $5,000.00 and accrued salary and traveling al¬ 
lowances of $1,036.77 due from the Government all of which 
was deposited in his bank account when it was received, 
and he had no debts. On June 1, 1942, they received the 
sum of $750.00 as a wedding gift from his mother. Before 
and after their marriage, defendant purchased approxi¬ 
mately $4,000.00 worth of furniture and furnishings for 
their home, although plaintiff represented to defendant, be¬ 
fore and at the time he invested $1,250.00 in the platinum 
diamond solitaire, that she had all the furniture and fur¬ 
nishings they would need for their home, except a sofa, and 
that he would not need to buy any, but notwithstanding that 
representation, she in fact furnished only two pieces of fur¬ 
niture for their apartment, i. e., a high-boy and a dressing 
table for their bedroom. 

After their marriage on June 30, 1942, defendant 
13 took plaintiff on a wedding trip through the South 
for two weeks or more and then to New York. On 
their trip through the South he bought clothes for her and 
gave her substantial sums in cash. On their trip to New 
York he bought her more clothes and gave her more cash. 
After they returned from their wedding trips he bought 
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her more clothes, provided for her beyond his means and 
gave her further substantial sums in cash, part of which 
she used to make payments on account of bills she had in¬ 
curred before their marriage. On or about August 1,1942, 
when she informed defendant that she owed more than 
$500.00 for obligations incurred before their marriage, he 
promptly paid her bills in full out of his own funds. Her 
obligations included bills to Harris & Ewing, Photograph¬ 
ers, in the sum of $165.00, Kiziks in the approximate amount 
of $100.00, dentist $30.50, Dr. Cousins $6.00, Christian 
Science Practitioner $14.00, Garfinkle’s, Jelleff’s, and others 
the names and amounts of which he cannot recall and can¬ 
not state with certainty, because on or about November 12, 
1942, plaintiff’s mother took his cancelled checks that were 
used to pay the plaintiff’s bills, put them in her pocketbook 
and refused to return them to defendant upon his request. 
The debts defendant paid for plaintiff amount to more than 
$500.00 and were incurred by her before their marriage. 
Before their marriage he gave plaintiff money to pay, in 
part, her debt to Harris & Ewing, but after their marriage 
he learned that she did not apply his money to that bill 
and he paid the same in full. After he paid all her bills 
in full, plaintiff opened a savings account in the Munsey 
Trust Company with some of the money defendant gave her 
for what he understood were necessary current expenses. 

On numerous occasions from the time they returned from 
their wedding trips, plaintiff’s mother stated to plaintiff 
and defendant that she was keeping the plaintiff’s room 
in her home for plaintiff and that plaintiff could come back 
there whenever she wanted to. Such statements were 
14 unprovoked and without reason and served to cause 
friction between plaintiff and defendant. Plaintiff’s 
mother also criticized defendant’s provision of an apart¬ 
ment instead of building a house for their home and other¬ 
wise interferred with their marriage. 

On October 30, 1942, plaintiff and defendant gave a 
dinner party for their mutual friends, including their wed- 
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ding party. The following morning, October 31, 1942, de¬ 
fendant arose early and was cleaning up the apartment 
when plaintiff criticized him for doing so. When he de¬ 
fended his actions, plaintiff called him a vulgar name. Later 
in the morning defendant went out to have some work done 
on his automobile. When he returned to their apartment, 
plaintiff and her mother were in the course of having things 
moved out of the apartment, including property belonging 
to defendant solely and some property belonging to plain¬ 
tiff and defendant jointly. They actually took all the silver, 
china, crystals, pictures, mirrors, books, figurines and other 
property some of which was owned by the defendant solely 
and some of which was owned by plaintiff and defendant 
jointly. The property they actually took was of the rea¬ 
sonable value of approximately $1,000.00. Even after de¬ 
fendant returned to the apartment, plaintiff’s mother sur¬ 
reptitiously attempted to have some furniture belonging to 
defendant solely removed from the apartment, and he was 
obliged to retrieve it from a moving van near an entrance 
to the apartment building. 

On or about November 12, 1942, plaintiff’s mother came 
to defendant’s apartment and said to him that her daughter 
was never coming back to that apartment to live with him. 
It was on this occasion that plaintiff’s mother took defen¬ 
dant’s cancelled checks with which he had paid plaintiff’s 
bills incurred before their marriage, and refused to return 
the cancelled checks to defendant when he requested her so 
to do. 

From time to time after Otober 31,1942, defendant 
15 attempted to visit plaintiff in person and to talk with 
her by telephone at her parents’ home in Chevy 
Chase, Maryland, and on all occasions, except on December 
7, 1942, he wras denied that right, on numerous occasions 
by plaintiff’s mother, on one occasion by plaintiff’s father, 
and on two occasions by one of plaintiff’s brothers. On 
December 9,1942, he mailed, by registered mail, the follow¬ 
ing letter to plaintiff: 
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“December 9,1942. 

Dear Dorothy: 

After I visited you on Monday and learned Dr. Cousins 
had recommended that you should have a specialist, I called 
Dr. Robert Harmon and requested him to attend you. He 
said that he would be glad to do so, but inasmuch as he 
knew of our separation, he wanted the request for his at¬ 
tendance to come from you. 

Then I telephoned you, but your mother refused to let 
me talk with you on the telephone or call to see you again. 
I see no excuse for this attitude on the part of your Mother 
at a time when I was trying to do something for you. She 
had made financial demands on me which she had no right 
to make, and undertook to abuse me at the same time. Then 
when I was attempting to fulfill my obligations in the way I 
have a right to fulfill them, she heaped more abuse upon 
me, and refused to let me talk with or see you. I have had 
all the abuse from your Mother that I can take. While you 
are under her roof and dominance, you cannot expect any 
financial assistance from me. 

If you will come back to the apartment I have provided 
for you, I will send an ambulance and nurse, if necessary, 
and will provide for all your necessities and comforts. 

Inasmuch as I cannot talk with you on the telephone or 
come to see you, please call or write to me as soon as 
possible. 

Your anxious and distressed husband,” 

He says that each and all of the facts stated in the fore¬ 
going letter are true, and that he has never received a reply 
thereto from plaintiff, verbally or in writing. 

Defendant says that plaintiff is now living with her par¬ 
ents in Chevy Chase, Maryland, in complete possession and 
control of approximately $3,000.00 worth of jewelry and 
other property purchased with defendant’s money, 
16 as well as a Buick Coupe automobile and five acres 
of land near the Rockville Pike in Montgomery 
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County, Maryland, which her parents said they were giving 
to plaintiff and defendant as a wedding gift, and she has 
refused and still refuses, without any just cause or excuse, 
to live with defendant. 

Defendant denies that he ever told plaintiff that his 
salary from Glenn L. Martin Company was $15,000.00 a 
year and says that what he did tell her was that his salary, 
bonus, and inheritances from two deceased uncles, all com¬ 
bined, amounted to about $15,000.00 a year during the cal¬ 
endar years 1940 and 1941, all of which has been spent a 
long time ago. 

He denies that he ever told plaintiff that he was possessed 
of sufficient means to support her well for the rest of his 
life even if he never worked again, and says that what he 
did say w*as that they could go down to his home in the 
South and live provided they took care of what he had at 
that time. 

He admits that he has an interest in the estate of his 
deceased father, but says that it is a future interest, and 
that he is not receiving and is not entitled to receive any 
income whatever therefrom, and will not become entitled 
to any part of the principal or income until after the death 
of the life tenant. 

He denies that he ever told plaintiff that he sold an in¬ 
vention for $15,000.00 and denies that he ever did sell any 
invention for that amount, and says that what he did tell 
plaintiff was that he had sold two patents. He says the 
fact is that he sold the patents in 1931 for about $800.00 
and the proceeds therefrom have been spent many years 
ago. 

He denies that he has often spoken vaguely of other prop¬ 
erty owned by him and says that what he did tell her was 
that in the past he had spent a lot of money some of which 
he had earned and some of which he had inherited, and that 
he had lost heavily in the stock market in 1929. 

17 He admits that he showed plaintiff two checks 
totaling $4,500.00 which he had received from his 
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mother, and says that the same were a part of the pro¬ 
ceeds of the sale of his house and lot in Greenville, South 
Carolina, to his mother, as hereinbefore shown. 

He denies that he is possessed of extensive resources and 
denies that he has any income or resources, except as here¬ 
inbefore shown. 

HARRISON BATES 

Subscribed and sworn to before me this 6th day of April, 
A. D. 1943. 

GENEVIEVE M. FOREMAN 
(Seal) Notary Public, D. C. 

ARTHUR J. HILLAND 
Shoreham Building 
Attorney for Defendant. 

********** 

19 Deposition of Harrison Bates, Taken on Behalf of 
the Plaintiff Pursuant to Stipulation of Counsel. 

Washington, D. C., 

Wednesday, May 5, 1943. 

• *••••*•*• 

20 Thereupon Harrison Bates was called as a witness 
for and on behalf of the plaintiff, and w T as by the 

said Notary Public duly sworn to tell the truth, the whole 
truth and nothing but the truth in response to interroga¬ 
tories then and there to him propounded and, having so 
sworn, did testify as follows: 

Direct Examination 

By Mr. Boardman: 

Q. Your name is Harrison Bates and you are the same 
person who is named defendant in this action in which 
Dorothy N. Bates is the plaintiff? A. That is what I un¬ 
derstand. 

Q. Did you marry her on June 30, 1942? 
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Mr. Hilland: That is all conceded, Mr. Boardman. 

Mr. Boardman: Yes. 

The Witness: I did. 

By Mr. Boardman: 

Q. Mr. Bates, in Paragraph 2 of your answer to the com¬ 
plaint in this case you stated that you neither admit nor 
deny the allegations of Paragraph 2 and demand strict 
proof thereof and say that if plaintiff is now pregnant with 
child by you it was unknown at the time she deserted you. 
A. That is factual; I will stand on it. 

21 Q. Mrs. Bates, will you stand, please? 

Will you look at your wife, Mr. Bates? A. If I 
have to I will look. 

Q. After looking at your wife, is there now any doubt 
in your mind that she is pregnant with child? A. From 
observation it looks that way. 

Q. My question is: Is there any doubt, and I ask you to 
answer it, sir. A. The answer is “Yes”. 

Q. Is there any doubt in your mind now that your wife 
is pregnant with child? A. There is no doubt. 

Q. Therefore I take it you no longer demand strict proof 
of that fact? A. As stated, no. 

Q. At the time you filed your answer in this case, was 
there doubt in your mind that she was pregnant with child? 
A. My information was hearsay. 

Q. My question was— A. (interposing) I repeat: My 
information was hearsay. I didn’t see her. 

Q. My question was and I ask you to answer it, please: 

At the time you filed your answer in this case was there 
any doubt in your mind that your wife was pregnant with 
child? A. No other doubt; no other doubt than taking a 
doctor’s word. 

Q. Mr. Bates, is there any intention on your part at the 
time you filed your answer to imply that you were 

22 not the father of this child? A. My intention is 
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stated, and I cannot emphasize that any more, and I do not 
deny it and I do not admit it. 

Q. Is there any difficulty for you to understand the ques¬ 
tion that I last asked you? A. No. 

Q. I am going to repeat that question and ask you, please, 
to answer it. 

By your answer, is there any intention on your part to 
imply that you were not the father of this child? 

Will you please answer that “yes” or “no”? A. The 
answer must be “no” because I am a human being and not 
infallible. 

Q. Have you made statements to others that you are not 
the father of this child? 

Mr. Hilland: I object to it as being immaterial and ir¬ 
relevant. 

Mr. Boardman: The objection has been noted. Will you 
answer the question? 

Mr. Hilland: You don’t have to answer that question, 
Mr. Bates. I advise the witness not to answer it. 

The Witness: I won’t answer it. 

Mr. Boardman: Let the reporter note that plaintiff re¬ 
serves the right— 

The Witness (interposing): I have no objection to an¬ 
swering it. 

Mr. Boardman (continuing): to submit this question to 
the Court for decision. 

Mr. Hilland: All right; I will withdraw the objection. 
By Mr. Boardman: 

23 Q. The objection being withdrawn, will you now 
answer? A. I haven’t at any time denied categori¬ 
cally that it wasn’t my child. 

Q. By “categorically” what do you mean? A. Specifi¬ 
cally. 

Q. Have you ever denied it by inference or any other 
manner winch is not included in your understanding of the 
word “categorically”? 
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Mr. Hilland: I object. 

The Witness: I don’t believe I get that. 

Mr. Hilland: I object to the question on the ground that 
it is too general. To make it proper, the witness is entitled 
to know specific instances to which you have reference. 

By Mr. Boardman: 

Q. I am not asking with respect to specific instances. 

However, I don’t know what the witness means when he 
says he has not denied it categorically, and therefore I ask 
the witness what he does mean. A. What I do mean is I 
don’t know. 

Q. Is that the best answer you can give? A. It is as 
good as I can think of at the moment. 

Q. Mr. Bates, there has been included in the affidavit 
filed in this case, which was sworn to by you on April 6, 
1943, a copy of a letter which you wrote to your wife under 
date of December 9, 1942. 

Are you familiar with the contents of the letter as shown 
by the copy here? A. I could probably quote it. 

Q. For the purpose of the record, merely taking 
24 this letter starting: 

Dear Dorothy: After I visited you on Monday 
and learned that Doctor Cousins had recommended and so 
forth. 

Mr. Bates, was the original of that letter written to your 
wife on a typewriter? A. It was. 

Q. Did you keep a copy of it? A. I did. 

Q. Did you write it on the typewriter yourself? A. I 
didn’t. 

Q. Did your attorney see that letter before you mailed it? 

Mr. Hilland: I will concede I saw it before it was mailed. 

By Mr. Boardman: 

Q. Then the answer is he did? A. Yes. 

May I explain? 
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Q. Yes, sir. A. I went and told him that I could not 
contact my wife by telephone and could not see her and 
what should I do. 

He said the only thing to do is to write a letter and send 
it by registered mail, and the letter is purely factual. 

Q. Was that letter written and mailed by you for the 
purpose of creating evidence in the event there was litiga¬ 
tion between you and your wife? A. That is positively 
ridiculous—no. 

Q. Does that letter correctly state your position with re¬ 
spect to your wife? A. Yes. I had money to take care of 
her at that time. 

25 Q. Did it state your position at the time you filed 
this affidavit in this case, which contains a copy of the 
letter? A. The circumstances had changed—no, sir. 

Q. Did you want the Court to understand that you wanted 
your wife to come back to live with you? A. I wanted her 
to answer that, not the Court. 

Q. At the time you put a copy of this letter in your affi¬ 
davit, did you want the Court to understand that you wanted 
your wife to come back and live with you? A. At the time 
I wrote the affidavit? 

Q. Yes, sir. A. The answer is “no”. 

Q. Then do I understand you correctly to mean that at the 
present time you are not resisting the payment of mainte¬ 
nance to your wife because she will not live with you? 

Mr. Hilland: I object to that. That is immaterial. 

The Witness: I won’t answer anyway. 

Mr. Hilland: I object to it on the ground it is imma¬ 
terial because she has already shown her unwillingness to 
live with him, and whether or not he is willing to have her 
therefore would make no difference. 

Mr. Boardman: Mr. Hilland, do you absolutely refuse 
to have him answer that question? 

Mr. Hilland: I advise him not to answer on the ground 
that it is immaterial under the circumstances. 
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Mr. Boardman: Will the reporter note that plaintiff 
reserves the right to ask the Court for a ruling on this 
question? 

By Mr. Boardman: 

26 Q. Mr. Bates: I now hand you a letter and an 
envelope (handing to the witness the documents 

above referred to). A. I recognize it and I accept it. I 
wrote it, and I request it to be put in the record. 

Q. This letter does not show a date but it is contained 
in an envelope postmarked March 10, 1943? A. That is 
right. 

Q. Would that be the correct date upon which you mailed 
it? A. I think so. It is my handwriting. 

Mr. Boardman: Mr. reporter, I will now read the letter 
into the record. 

The letter is contained in an envelope postmarked Wash¬ 
ington, D. C., March 10, 1943. The envelope is addressed 
to Dorothy Nicholson B., 103 Newlands Street, Chevy 
Chase, Maryland. The letter reads as follows: 

“Dorothy Nicholson B. 

103 Newlands Street 

Chevy Chase, Maryland. 

Your statement over the phone that I had ask you to help 
me get a job is erroneous—every application that I have 
filed has humiliated me by requiring me to list you as my 
wife—separated—and give your connections with the Gov¬ 
ernment. 

My telephone call to you was well meant but it only 
served to refresh my memory of your nasty disposition and 
vulgar language. The very idea of you referring to the 
girl that you saw me with and whom you have never met as 
a (slut with a rabbit coat on) you will probably hear 

27 more about this from her mother. 

I accept with full agreement your statement that 
there is no chance of a reconciliation now or any other 
time. 
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This is my final communication to you. H. B.” 

By Mr. Boardman: 

Q. Mr. Bates, why did you address your wife as Dorothy 
Nicholson B.? A. Do I have to answer that? 

Mr. Hilland: Go ahead and answer. 

The Witness: I resent her having my name. 

By Mr. Boardman: 

Q. Did you show your attorney this letter that I have 
just read into the record before you mailed it? A. I did 
not. 

Q. Did you ask him to include a copy of that in your 
affidavit for the Court to read? A. A copy of that letter? 

Q. Yes, sir. A. No. 

Q. Which one of these letters, referring first to the letter 
of December 9, 1942, a copy of which you have put in your 
affidavit, and second, to the letter which I have just read, 
correctly states your attitude towards your wife? A. 
When? Now? 

Q. Yes, sir. A. The best statement I could make is that 
I have no attitude. 

Q. Do I understand you to mean that neither one of these 
letters correctly states your present attitude with re- 
28 spect to your wife? A. The letter comes more near 
it. 

Q. The last letter? A. Now? 

Q. Yes. A. But the other letter when I wrote it, I 
meant it. 

Q. Mr. Bates, after having read your answer and your 
affidavit and the statement of points and authorities which 
vour attorney has filed in this case, am I correct in my un¬ 
derstanding that you claim you are financially unable to 
contribute anything towards the maintenance of your wife 
and the birth of the expected child? A. My income is as 
stated. I am in debt as stated. 


23 


Q. Is there any difficulty on your part in understanding 
the question that I last asked you? A. I don’t think so, 
and I think I answered it. 

Q. I will therefore ask you this question: 

Are you financially able now to contribute towards the 
maintenance of your wife and towards the expenses of the 
birth of the expected child? A. The answer is I cannot 
support myself. I am dependent on charity, so to speak. 

Q. Then I would be correct to construe your answer to 
mean that you are not able to contribute towards the sup¬ 
port of your wife and the birth of the expected child? A. 
That is correct. 

Q. After reading the pleadings that you have filed in this 
case, am I correct in my understanding that you are con¬ 
tending that a certain diamond ring should be taken 
29 from your wife and that the proceeds from the sale 
thereof, or a portion thereof, shall be turned over 
to you to help support you? A. That is not true. The 
proceeds should go to support the child. 

I don’t want one nickel of it. 

Q. Have you any objection to the proceeds going towards 
the support of your wife? A. Not if it is properly appor¬ 
tioned. In other words, I would not trust her with the 
money. 

Q. Therefore, you want this ring taken from her and for 
you to supervise the spending of the money; is that cor¬ 
rect? A. No. Let the Court supervise it. 

Q. That is your understanding of what you are asking 
the Court to do by your counterclaim in this case ? Is that 
correct, sir? A. That is correct. 

Q. Mr. Bates, you were once a very wealthy man, were 
you not? A. It depends on what you call wealthy. I have 
been independent all my life until now. 

Q. Did you inherit a large estate from your deceased 
father? A. I did; lots of money. 

Q. How much? A. I don’t think that is necessary. As 
a matter of fact, I could not tell you. 
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One time I got $30,000 in cash, another time a handful of 
Liberty Bonds, millstock, and bank stock, and all kinds of 
things. 

30 That was in 1928. It has been gone since 1931— 
not a nickel of it left. 

Q. Do you mean to say, Mr. Bates, that you are unable 
to remember the amount of money or property you in¬ 
herited from your father? A. No; I don’t remember the 
exact amount. 

Q. Was it as much as one hundred thousand dollars? 
A. I cannot answer that because I do not know. 

Another thing is that my father’s estate was handled in 
such a way that none of us know today what he was worth. 
There is so much of it left in trust for my mother as long 
as she lived that we don’t know what he was worth. 

But we know he was worth a lot of money, and I got a 
lot but I could not tell you how many thousands of dollars 
I took away from home. 

I do remember a block of millstock that was worth over a 
hundred dollars a share when my father died, and it went 
down to four dollars, but any guess I would make would be 
just no good. 

Q. At the time you married the plaintiff in this case, how 
much money and property did you own? A. Well, you are 
asking me to recall something that—I figured it out in the 
answer in my affidavit. My bank statements will show that. 

Q. Do you mean to say that today you are unable to re¬ 
member what you owned on June 30, 1942, which is less 
than one year ago? A. I don’t have to remember. All 
you have to do is to look at the bank statement and you 
have it. 

31 Q. Instead of telling me what to look at, do you 
have any objection to answering my question? A. I 

don’t know. 

I assume after I had bought furniture and everything I 
had bought maybe twenty-five hundred or three thousand 
dollars were left, but I could not bank on that without look¬ 
ing at it. 
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Q. Well, is your best recollection today at the time you 
married the plaintiff the total value of what you owned in 
money and property was twenty-five hundred or three thou¬ 
sand dollars? A. Money and property? 

Q. Yes, sir. A. It runs somewhere around seven or eight 
thousand dollars. 

Q. At the time you married her? A. Yes. 

Q. When did you first meet your wife? A. On a Satur¬ 
day evening, January 3, 1942. 

Q. At that time were you employed? A. I was. 

Q. Where and in what capacity? A. I was head indus¬ 
trial specialist for the War Production Board. 

Q. What was your salary? A. $6500. 

Q. Did you resign that position shortly before your mar¬ 
riage to the plaintiff? A. I did. 

Q. Was that a voluntary resignation on your part? 
32 A. It was. 

I have proof in my pocket. You can see it. 

Q. I am not questioning it, sir. 

Have you ever worked since that date ? A. Occasionally. 

Q. How much have you made since you resigned the posi¬ 
tion we have been talking about? A. I don’t know. I 
didn’t charge them anything for it because I wasn’t going 
to keep it up. 

Q. In other words, you haven’t earned anything or re¬ 
ceived anything? A. I refused any pay because I didn’t 
consider taking the job on permanently. 

Q. You had an opportunity to work but decided not to; 
is that correct, Mr. Bates? A. That is not correct. 

Q. I would like very much if you would explain more 
fully what you meant by your previous answer. A. Well, 
simply: I am a man who was making some six to ten thou¬ 
sand dollars a year. I will not work for three thousand 
dollars. 

Q. Do I understand by that, sir, that you will not work 
for a less sum even to pay for the birth of your child? A. 
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What I will do under those circumstances I don’t know 
myself. 

Q. How much would you have been paid on the job that 
you declined to take? A. That is problematical. 

Q. And you do consider yourself a very important 

33 person, do you not? A. To myself. 

Q. And you are capable of earning a large income, 
are you not? A. I have done so. 

Q. Before you worked for the United States Government, 
where did you work ? I mean the job last before you worked 
for the Government. A. For the Glenn L. Martin Aircraft 
Company. 

Q. For how many years did you work there? A. Five 
years. 

Q. WThat was your salary there at the time you discon¬ 
tinued working for them? A. Seventy-two hundred dollars 
plus a bonus, which ran somewhere around eight to ten 
thousand dollars. 

Q. That is, the bonus ran that much in addition to your 
salary? A. The bonus was given in stock, and it depends 
on the price of the market how much the stock is worth. 

Q. Did you there make, including both salary and bonus, 
as much as fifteen thousand dollars a year? A. No. 

I had an income of substantially more than that, that is, 
from inheritance and salary. I received—I guess I got 
better than fifteen thousand dollars a year. 

Q. Now, Mr. Bates, will you listen attentively to the 
question. 

I understood you to say that when you last worked for 
Glenn Martin your salary was seventy-two hundred 

34 dollars a year— A. (interposing) plus bonus. 

Q. And that in addition you received a bonus which 
amounted to seven or eight thousand dollars a year? 

Mr. Hilland: That is not what he said. 

The Witness: No. I will change my answer. 

Mr. Boardman: Will you let the witness testify, Mr. 
Hilland? 

I understood him to say just that. 
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By Mr. Boardman: 

Q. Now, Mr. Bates, will you tell us what you did say! A. 
Well, I will state the facts as they are. I had $7200 flat 
salary, plus bonus. Now, what the bonus was was prob¬ 
lematical. What I sold it for, I don’t know, but I did sell it. 

Q. Do you have any recollection within the last sixty sec¬ 
onds of having said something about a bonus amounting to 
seven or eight thousand dollars a year? A. My statement 
was that it was problematical—I don’t know. 

Q. My question was— A. (interposing) I heard the 
question and I tried to answer it. 

Q. Have you answered my question? Do you remember 
saying anything about the bonus amounting to seven or 
eight thousand dollars a year? Please answer that ‘ ‘yes” 
or “no”. A. The answer is “no”. It is salary and every¬ 
thing else; it certainly didn’t amount to that bonus. 
35 Q. Is that what you said a while ago? A. As I 
recollect it. 

At no time have I said I had a bonus of seven or eight 
thousand dollars. 

Q. How much is the largest bonus you ever got from 
Glenn Martin? A. I believe twenty-one shares at once. 

Q. How much any one year? A. That I don’t recall. 

Q. How much were the twenty-one shares worth? A. 
That I don’t know. 

Q. Did you sell them? A. Yes, I did. 

Q. And you don’t remember how much you got for them? 
A. No, but the National Metropolitan Bank can tell you 
what I got for them. 

Q. Now, Mr. Bates, I think it is agreed that you and your 
wife separated on October 31, 1942; is that correct? A. 
That is correct. 

Q. In your affidavit filed in this case, as I understand it, 
you stated that at the time of the separation you had $131.82 
in the bank? A. I believe that is correct. 

Q. And that there were unpaid bills filed in excess of 
that amount? A. Uh-huh. 
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Q. Now, since the date of the separation, October 31, 
1942, you have earned nothing; is that correct? A. That is 
correct. 

Q. Since that date have you received any money 

36 or property from any source? A. Yes, I received 
$1267.09 from my mother, the balance due on prop¬ 
erty I sold her. 

Q. What is that figure? A. $1267.09; it is stated in there. 

Q. That is as stated in your affidavit? A. I had that 
money when my wife left me, which she didn’t know. 

Q. What money? A. That $1267. coming to me. 

Q. You didn’t have it when she left you but you had it 
coming to you; is that what you mean? A. Yes; just to 
pick up the phone and ask for it. 

Q. Now, since you and your wife separated, have you re¬ 
ceived any money or property from any other source? A. 
Well, I have encumbered nearly everything I have. 

Q. Tell us, please, what you have received from any 
source. A. Well, I borrowed money from Mr. Jacobson, 
the President of my bank. 

Q. What bank is that ? A. The National Metropolitan. 

Q. You borrowed it from the bank? A. Yes, sir. 

Q. How much? A. Three hundred dollars. 

Q. When did you borrow’ it? A. It is a matter of record 
there. I don’t recall. 

37 Q. How’ long ago? A. It is stated in there; the 
time is in there. I don’t recall the date. 

Q. That is three hundred dollars you have accounted for. 
What other money or property have you received since you 
separated? A. Well, I borrowed five hundred dollars on 
my automobile, plus insurance, which ran up close to six 
hundred dollars. 

Q. Where did you borrow that? A. At the Southeastern 
Discount. 

Q. Have you received any money or property from any 
other source, except as mentioned? A. Not to date. I ex¬ 
pect to but I haven’t to date. 
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Q. Not to take unfair advantage of you because I know 
you overlooked it, you receive fifty dollars a month from 
the Veterans Bureau? A. That is assumed. 

Q. Assuming that and aside from what has been men¬ 
tioned, you have received nothing except as you have just 
testified since your wife discontinued living with you? A. 
That is right; that was enough. 

Q. Therefore on October 31, 1942, you had $131 in the 
bank, and you have since received $1267 from your mother, 
you borrowed three hundred dollars from the bank and 
borrowed five or six hundred dollars on your automobile? 
A. That is correct. 

Q. And you have received fifty dollars a month from the 
Veterans Bureau? A. That is right. 

Q. How much of that do you have left now, Mr. 
38 Bates? A. Well, I don’t know. I will see. 

(Referring to a wallet) Eight dollars. 

Q. Where do you keep your bank account? A. At the 
National Metropolitan. 

Q. Have you made any deposits in that bank since you 
and your wife separated? A. Oh, yes; practically the total 
sum which you have there. 

Q. Have you made any deposits in that bank which could 
not be accounted for by these sums which you have related 
here today? A. I didn’t get that. 

Q. Have you made any deposits in that bank from any 
source, except the money which you have told about receiv¬ 
ing, since your wife left? A. I haven’t. 

Q. Now, when you borrowed three hundred dollars from 
that bank, did you have to give any security? A. No, sir. 

Q. Did someone endorse your note? A. No, sir; the 
President let me have it. 

Q. Your credit is therefore very good with that bank; 
is that correct? A. At the time—I have banked there for 
twenty years. I have had lots of money in that bank and 
known the President for twenty years and the President 
before him. 


30 


Q. You therefore would have no difficulty in borrowing 
money from that bank to assist in the birth of your 

39 child, would you ? A. On that I will refer you to the 
bank. 

Q. Mr. Bates, at the time you borrowed this three hun¬ 
dred dollars w’ere you required to fill out an application 
for the loan? A. No; just signed a note. In fact, he told 
me to go to the first window and let me have it. 

Q. That is just how good your credit is up there, isn’t 
it, sir? A. I hope so. 

Q. Have you been repaying that loan? A. Paid fifty 
dollars on it today. 

Q. Have you paid any more on it than the fifty dollars? 
A. Yes; paid one other payment. 

Q. How much was that? A. Fifty dollars. 

Q. Have you been making payments on this loan on your 
automobile? A. Yes. 

Q. How much a month do you pay on that ? A. $48.88. 

Q. Have you kept all these payments current? A. There 
is only one been due and that has been paid. 

Q. Where did you get the money to make these pay¬ 
ments? Have you had any money from any other source? 
A. I borrowed on my automobile. 

Q. You borrowed on the automobile to pay it back; is 
that right? A. Part of it went back in it. 

40 Q. When did you borrow on the automobile? A. 
On the 18th of this month, two months ago. 

Q. Did you find it an advantage to pay a higher rate of 
interest at the finance company than to pay the bank rate 
of interest, sir? A. Did I find what? 

Q. Did you find it to be to your advantage to pay the 
higher rate of interest that the finance company charges you 
on your automobile than to pay the interest which the bank 
charges on its loan? A. I didn’t consider that. I needed 
new insurance on my car and that is where I borrowed from. 

Q. To get new insurance you borrowed about five hun¬ 
dred dollars more, is that correct? A. No; I needed money. 
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Q. When did you borrow that money from the finance 
company? A. I said the 18th of this month, two months 
ago. 

Q. That would be the 18th of March? A. That is right. 

Q. Is that the last money you borrowed anywhere? A. 
No. 

Q. WTiere else have you borrowed money? A. Well, I 
have arranged to get a thousand dollars at home. I haven’t 
got it yet. 

Q. My question was: WTiere have you gotten money, not 
where you are going to get some. A. No. 

Q. Where? A. I said ‘‘No.” 

41 Q. Oh, excuse me. 

When you filed your affidavit in this case, you 
stated that you had thirty dollars; is that correct? A. As 
near as I know. The bank statement will show that. 

Q. Will you please explain how, if that is true, you have 
been able to make payments on the automobile loan and to 
pay fifty dollars to the bank today? A. Very simple; I 
bought Travelers checks with it. 

Q. Oh, at the time you borrowed this money you bought 
Travelers checks with it? A. Yes. 

Q. Did you tell your attorney at the time he prepared 
your affidavit in this case that in addition to the thirty dol¬ 
lars which you said you had that you also had some money 
in the form of Travelers checks? A. I don’t think so. I 
don’t think I had very much in Travelers checks at the time. 

Q. How much did you have, sir? A. I don’t remember. 

Q. But you had enough that you could make these pay¬ 
ments that you have just told us about; is that correct? A. 
The payments have been made. 

Q. Now, since you and your wife have separated, where 
have you been living? A. At the same place? 

Q. Where is that? A. Dorchester House, 2480 Sixteenth 
Street. 

Q. How much rent do you pay there? A. Sixty dollars 
a month. 
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42 Q. Have you been paying your rent ? A. Always. 

Q. Have you paid it this month? A. I have. 

Q. Would you pay that out of the Travelers checks you 
had at the time you told the Court you had only thirty 
dollars? A. I will correct that statement. I had thirty 
dollars in the bank. 

Q. I will reframe the question. A. I answered the ques¬ 
tion. I paid the rent out of my fifty dollars I get a month, 
plus ten dollars. That is how I paid the rent. 

Q. Have you been eating since you and your wife sep¬ 
arated? A. Have I been eating? 

Q. Yes, sir. A. Occasionally. 

Q. You eat every day, don’t you, sir? A. That is right. 

Q. Did you eat at the Shoreham Hotel last night? A. I 
did. 

Q. Did you eat there the night before? A. I didn’t. 

Q. Where did you eat the night before? A. It seems 
to me at a friend’s home in Maryland, at Jennings Bailey’s, 
Jr. 

Q. You do eat at the Shoreham Hotel very frequently, 
do you not? A. I practically eat dinner there every night. 

I can get a dinner in the grill room for $1.15 that has 

43 a much better environment than in the greasy spoon. 

It is economical to eat there. 

Q. Do you eat your lunches there? A. No. 

Q. How much a month, would you say, you have been 
spending for your meals? A. I don’t know. 

Q. What is your best estimate, sir? A. Well, all my life, 
I guess, the least I have ever lived on was five hundred dol¬ 
lars a month, and I am down now to about two hundred 
dollars a month. 

Q. For meals? A. For everything. 

Q. My question was how much a month do you estimate 
you pay for your meals since you and your wife have sep¬ 
arated? A. I don’t think it would run over seventy dol¬ 
lars ; that is the three meals. 
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Q. But you are down now to living at the rate of two hun¬ 
dred dollars a month? A. Yes. 

Q. And seventy dollars a month for meals and sixty-five 
dollars a month for rent? 

What do you spend the rest of the two hundred dollars 
on? A. I do have a laundry bill and I do have a telephone 
bill, and there are incidentals which I cannot account for. 

Q. And where have you gotten this two hundred dollars 
a month—out of these same Travelers checks you have told 
us about? A. That has come out of the entire—not 
44 the Travelers checks—but the entire amount you 
have listed there, which you will note is not a small 

sum. 

Q. Isn’t it a fact, Mr. Bates, that you borrowed money 
on your automobile for the purpose of telling the Court 
that you have borrowed money on your automobile? A. 
That is certainly not so. 

Q. You borrowed it because you needed it; is that cor¬ 
rect? A. Because I had to have it. 

I embarrassed myself by going to my family for charity. 

Q. This automobile you own is a Cadillac, is it not? A. 
That is right. 

Q. How much is it worth? A. I don’t know. I bought 
it one year before I married the plaintiff. 

Q. Don’t you have any idea what it is worth? 

Mr. Hilland: I object and advise the witness he need 
not answer because alimony is not payable out of an auto¬ 
mobile. 

By Mr. Boardman: 

Q. On advice of your counsel, do you refuse to answer 
the question? A. No; because I don’t know. 

I am not an automobile expert and I cannot answer your 
question what a second hand car is worth. 

Q. Do you mean to tell me, Mr. Bates, that you, being a 
man w r ho will not work for less than six or eight thousand 
dollars a year, are not capable of giving an estimate of the 
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value of the automobile which you own? A. I don’t 

45 think that question can be answered. An automobile 
is worth whatever it is worth to the person who 

owns it. 

Q. Have you made any attempt to sell that automobile 
since you have been unemployed? A. We did. 

Q. How much were you offered? A. Fifteen hundred 
dollars cash. 

Q. Why didn’t you sell it? A. Because they had sold one 
like it the day before for $2250. 

Q. Do you use that automobile in your business? A. I 
have no business. 

Q. Before I go on, I will go back and ask you if it is your 
opinion that that automobile is worth more than fifteen hun¬ 
dred dollars. A. It is to me. 

Q. So you are now able to give us some estimate of its 
value, aren’t you, sir? A. I don’t know what you can sur¬ 
mise from it. 

Q. Did I misunderstand you when you said they had sold 
one just like it for $2250? A. I was informed; I didn’t 
see it. 

Q. Would you be willing to sell your automobile to as¬ 
sist with paying the expenses of the birth of your child? 

Mr. Hilland: I object. He doesn’t have to answer that. 

The Witness: I am not going to answer it. 

Mr. Hilland: I object because alimony is payable out of 
income and not the principal of his estate. 

Mr. Boardman: Please note that the plaintiff reserves 
the right to ask the ruling of the Court on this question. 

46 By Mr. Boardman: 

Q. I want to go back to ask another question, Mr. Bates. 

I understand that you have no business and therefor you 
don’t need an automobile in your business, do you? That 
question answers itself, doesn’t it? A. No, it doesn’t an¬ 
swer itself. I need the automobile to find business. 
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Q. Have you been using the automobile to find business? 
A. So much as required. 

Q. What sort of gas card do you hold? A. A. 

Q. Do you spend much a month for gas? A. I use it up. 

Q. Going around town looking for work; is that correct? 
A. I didn’t say that. 

Q. W’hat did you mean by using the car to look for busi¬ 
ness? A. Well, whenever I want to go down to Civil Ser¬ 
vice. They have called me several times, for several de¬ 
partments, and I drive it down there, and I drive it to din¬ 
ner. In other words, I use it whenever it is necessary. 

Q. Is there any reason why you can’t ride a bus or a 
street car? A. I have never known any reason why I could 
not. 

Q. Now, Mr. Bates, you entertain other women fre¬ 
quently, do you not? 

Mr. Hilland: I object. That is immaterial. 

The Witness: I don’t mind answering it. 

Mr. Hilland: All right; go ahead. 

47 The Witness: I have lots of friends. 

By Mr. Boardman: 

Q. You frequently take your lady friends to the Shore- 
ham Hotel for dinner; is that right? A. And other people 
frequently take me. 

Q. My question was whether you take lady friends to the 
Shoreham Hotel for dinner. A. Occasionally; not fre¬ 
quently. 

Q. Did you have one there last night? A. I did but I 
didn’t pay the bill. 

Q. Who did pay it? A. I don’t know. There was some 
six or eight in the party. 

Q. It is a fact that you frequently do pay for a lady’s 
dinner at the Shoreham Hotel? A. Not frequently. 

Q. How often a month do you pay for a lady’s dinner at 
the Shoreham Hotel? A. I might say whenever I can 
make the date I want, and if I have the money I will pay 
for it. 
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Q. Do you spend as much as a hundred dollars a month 
buying dinners for other women at the Shoreham Hotel? 
A. Heavens, no. 

Q. It is a fact, is it not, and I want the record to show 
that by this question I am not implying anything improper 
as to the character of the women there, but is it not a fact 
you buy expensive orchids for women of your acquaint¬ 
ance? A. On one occasion I bought orchids for ladies that 
took me to dinner. It happened to be friends of the 

48 plaintiff and not mine. 

Q. Would you name these ladies? A. I don’t 
know whether their names should be brought in this mess. 

Q. They are friends of the plaintiff’s and we are asking 
you to name them. A. Mrs. Tyner and Mrs. Mabel 
Huguely. 

Q. Would that be Mrs. Mabel Tyner? A. I would not 
know Mrs. Tyner’s first name. I think it was something 
else. 

Q. Did you give them both orchids at the same time? 
A. Yes. 

Q. How much did you pay for these orchids? A. I don’t 
recall. 

Q. What is your best recollection? A. It must have been 
seven dollars apiece. 

Q. Yes, sir. And how long ago was that? A. A couple 
of months ago. 

Q. A month or six weeks ago they bought you cocktails 
and dinner? A. That is something I never let people do, 
putting me under obligations for that, and that is the rea¬ 
son I gave them the orchids. 

Q. Have you recently given an orchid to Mrs. Lucille 
Douglas? A. No. I have been in the flower shop when she 
has bought herself one. 

Q. But you didn’t buy one? A. I didn’t pay for it. 

49 Q. What other ladies have you given orchids to 
in the last several months ? A. None. 
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Q. Do you spend much for alcoholic liquor, Mr. Bates? 
A. Well, since I haven’t been working and rather under a 
strain I go in and order a cocktail now and then; sometimes 
I have three or four of them. 

Q. Does anyone pay for them for you? A. Sometimes 
they do and sometimes I pay for them myself. There are 
occasions when I treat other people to drinks. 

Q. A moment ago you said you would never permit any¬ 
body to put you under obligations; is that correct? A. Yes. 

Q. So if a person buys you a drink, you sooner or later 
buy the mone, don’t you? A. Not necessarily. 

Q. How much do you spend a month for intoxicating 
liquor? A. I would say in the last three or four months I 
have spent about twenty-five dollars a month; that is just 
a guess. 

Q. Now, Mr. Bates, from your answer and affidavit I 
understand that you claim not to have given your wife a 
diamond ring but that she has a diamond ring in her pos¬ 
session which was bought as an investment for the both 
of you; is that correct? A. That is right. Her own state¬ 
ment is that if we ever need it we can use it. 

Q. Isn’t the truth of the matter, Mr. Bates, that you gave 
her that diamond ring as an engagement ring? A. 
50 It was hoped it would be that way, and we hoped we 
would never need it. 

Q. Am I correct in understanding your answer to be that 
you did give it to her for an engagement ring? A. It was 
a combination engagement ring and an investment, and that 
is the way it was an engagement ring. 

Q. And you gave it to her as a gift, did you not? A. I 
didn’t. 

Q. At the time you gave it to her did you tell her that it 
wasn’t hers? A. I didn’t have to; she said that herself. 

Q. Mr. Bates, it is obvious that you come from a good 
family and used to circulating in good society; that is cor¬ 
rect? A. I have tried to. 
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Q. Has it been the custom among the people with whom 
you have associated that the engagement ring which a man 
gives to his expected bride is not a gift f 

Mr. Hilland: I object. That is immaterial. It is a ques¬ 
tion of what the facts were at the time of this purchase. 

Mr. Boardman: Do you object to your client aswering 
that question, Mr. Hilland? 

Mr. Hilland: Yes, and I advise him not to answer it. 

Mr. Boardman: The reporter will note that the plaintiff 
reserves the right to ask for a ruling of the Court on this 
question. 

By Mr. Boardman: 

Q. Will you look at that ring, sir, which your wife has 
just handed to me (handing the ring in question to 
51 the witness) ? A. It looks like it. 

Q. Will you look at the interior of it and see the 
engraving in there? A. I know what is in there. 

Q. I don’t want you to say it looks like it. I want you 
to say whether or not that is the ring. A. Well, I don’t 
have any doubt about it. 

Q. Well, then, you don’t have to look if you have no doubt 
and know what is in there. 

It says in there from Harrison to Dorothy, does it not? 
A. That is customary, isn’t it? 

Q. Therefore, your answer is that it does say that? A. 
It does say that. 

Q. Did you have that put in there before you gave it to 
her? A. I don’t know whether she had it before it was put 
in there or not. 

I bought her one and she wasn’t satisfied wdth it, and she 
kept on saying: We have the money now; let’s get one, 
and this man, the jeweler, said it was worth a hundred 
dollars more than we would pay for it, and it w T as a good 
investment and I put up $450 more. 

Q. My question was a very simple one. It was: Did you 
have that engraving put in there before you gave it to your 
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wife? A. I think—I believe it was, but the intent of the 
donor was not to give it to her as a gift. It was an invest¬ 
ment and that was the intent of the donor. 

Q. From your answer in this case, Mr. Bates, 

52 I understand you to claim that your wife has taken 
from your former home certain property which you 

claim is yours? A. That is right. 

Q. Will you itemize the specific articles of property -which 
she has taken that you claim belong to you? A. Give me 
time and I will. I can’t get it right out of my mind. 

May I make a statement? 

Q. No, sir. I want you to answer my question. 

It is a clear, simple question and unless you do not under¬ 
stand my question I want you to answer it. A. Your ques¬ 
tion is for me to itemize everything she took that belonged 
to me? 

Q. Yes, sir; what you you claim that the Court should 
make her give back to you. We have to know at some time 
■what that is. A. Everything which my money purchased. 

Q. Name it. You are going to have to tell the Court that 
some time. A. And the Court is going to have to decide 
the facts. 

I don’t know—such as all the silverware, china, and glass¬ 
ware; some of it was hers and some of it given to her by 
her family, which I make no claim to. 

Q. If you are not able to answer my question, let me ask 
you this: 

WTien this comes up in court, what are you going to tell 
the Judge that your wife has that belongs to you that you 
■want the Judge to make her give back to you? 

Tell us that today. A. I am going to sit down and 

53 try to recall all the things she took, but I am not 
going to write on that pad. It would not be correct 

if I did. 

Q. If I take you a little bit off guard, suppose you tell me 
one thing that she took that belongs to you. A. She took 
numerous bisque figurines and statuary pieces which I pur- 
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chased for our home and which are now decorating her 
mother’s home. 

Q. How much did you pay for this statuary and figur¬ 
ines? A. I don’t know. 

Q. What is your best estimate? A. I know I paid 
twenty-five dollars for one pair, and I gave her money to 
buy some of the others with, and we gathered them through 
South Carolina. 

I don’t know what my best estimate would be. It is not 
a whole lot; I would say a hundred dollars would cover 
everyone one of them. 

Q. That is a hundred dollars worth of statuary and 
figurines. 

Name the next thing that you claim she has that belongs 
to you. A. Well, my friends and my family sent presents 
which were intended for us both. There was a dozen 
Wedgewood dinner plates. 

Q. Not to interrupt you for any improper motive, but my 
question is: What has your wife taken that belongs to you, 
not what belongs to both of you. 

Go back and tell me something in addition to these 
statues and figureines that she took that belongs to 
54 you. A. I consider half of everything she took out 
of our china closet belongs to me. 

Q. Then I take it that you cannot think of one other thing 
that she took, except the statues and figurines that belong 
to you and the presents? A. Do you want one other thing? 

Q. I have been trying to find out. A. A silver knife and 
fork carving set which I bought myself. 

Q. How much is that worth; five dollars do you think? 
A. More than that. 

Q. Ten dollars? A. More than that too. 

These questions are hard to answer because I bought a 
large one and we took it back and got a smaller one, and 
for the balance we got some spoons. 

I could not remember these details. It would be just 
silly. 



41 


Q. Have you got the carving set now or spoons? 

Come, Mr. Bates, tell me one other thing besides this 
statuary and figurines that your wife has that belongs to 
you. A. Well, she has a ring of $1250 that I know of. 

Q. We have talked about that. We are talking of the 
things she took out of the apartment. A. She took every¬ 
thing ; she never left me a plate. 

Q. We are not getting very far. You will agree that you 
are not able to tell me much about it. A. Well, when we 
get an itinerary I can tell you. 

Q. Before this comes to trial, you will be able to 

55 remember those things you claim, sir? A. I think so. 

Q. You have at least four thousand dollars worth 
of furniture up there that was bought for you and your 
wife to set up housekeeping? A. I don’t know whether it 
runs quite that much; it is quite a lot of furniture. 

Q. Didn’t you say in your affidavit it was around four 
thousand dollars? A. All out of my pocket. 

Q. So you have the furniture and she has got the statues 
and the figurines; is that way it goes, sir? A, That is the 
way it goes. 

Q. Now, Mr. Bates, do you know Mr. George W. Harris, 
who is the President of the Harris and Ewing photographic 
studio in the District of Columbia? A. Yes, sir, I do. 

Q. Isn’t it a fact that shortly after your wife left your 
home, which was October 31, 1942, that you went to the 
home of Mr. Harris and his daughter, Eileen H. Harris? 
A. And told them the whole shooting match. 

Q. Yes. That was around the first part of November, 
1942, that you went there and talked to both of them? A. 
That is right. 

Q. On this occasion did you not state to Mr. George W. 
Harris in his home that you once had been a wealthy man, 
that you didn’t have as much as you once had, but that you 
still had plenty of money? A. No; that latter part don’t 
sound right. The rest of it is but not the latter part. 

56 Q. Do you deny that you said that to George W. 


42 


Harris ? A. As stated there, yes, I deny it, but I will 
tell you what I do remember saying. 

Q. Yes, sir. A. I told him I didn’t have need to work 
another day of my life—if I wanted to I could go home and 
live on what income I have and that I can go home, and I 
would not even need this fifty dollars a month. 

Q. Did you tell him that? A. No; I didn’t tell him about 
the fifty dollars a month, but I said I wouldn’t have to work 
another day in my life if I didn’t want to. 

Q. Now, on this occasion did you tell Eileen H. Harris, 
the daughter of George W. Harris, that you had once been 
a wealthy man, that you didn’t have as much as you once 
had, but that you still had plenty of money? 

Did you make that statement? A. Not in that flavor. 

I told her that I had once had a lot of money and I con¬ 
sidered myself not a poor man when I got married. 

Q. Didn’t you tell her that you still had plenty of money? 
A. I still have plenty of money coming some day, but I 
can’t get my hands on it. 

Q. Did you tell Eileen H. Harris that you still had plenty 
of money? A. I don’t know w’hat I told her. I was too 
broken up and I think I was about half tight. 

57 Q. On this occasion did you also tell Eileen H. 

Harris that your wife knew nothing about what you 
had and that you had it put away where you could get it 
but where you wife could not get it? A. That is silly—no. 

Q. If Eileen H. Harris has sworn to any such statement, 
then it is absolutely false; is that correct? A. Absolutely 
false. 

Q. Are you acquainted with Jesse W. Nicholson, the 
father of the plaintiff? A. Yes, I am. 

Q. And it is a fact, is it not, that before the marriage to 
the plaintiff you asked Mr. Nicholson’s consent to the mar¬ 
riage? A. Well, we went through that thing which at the 
time the plaintiff said was just a matter of formality. 

Q. On this occasion did you not discuss -with Mr. Nichol¬ 
son your financial circumstances? A. Mr. Nicholson asked 
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me nothing about my financial situation, and I told Mr. 
Nicholson that if Dorothy and myself could take care of 
what we have, I would not have to work. 

Q. Did you tell Mr. Nicholson on the occasion that you 
asked his consent to the marriage that in the past you had 
spent money recklessly and had spent over $100,000? A. 
If I said that, I underestimated it. I spent more than that. 

Q. Did you also tell him on this occasion that you had 
found the girl you loved and wanted to settle down? A. 
That is correct. 

5S Q. Did you also tell him that regardless of what 
you had spent in the past you still had an independ¬ 
ent income sufficient to take of yourself and your wife com¬ 
fortably for the rest of your lives even if you didn’t work? 
A. A good portion of that is true but under different cir¬ 
cumstances—not spending $10,000 in four months. 

Q. Well, at that time were you in a position to take care 
of yourself and your wife comfortably for the rest of your 
lives without working? A. In South Carolina I would have 
been. If I had any cooperation I could have done it here. 

Q. How could you have lived in South Carolina on fifty 
dollars a month? A. Well, my mother lives by herself, and 
she would have been very glad if we lived with her. 

She has a home, and it would cost us nothing, nothing to 
pay, with a Fleetwood Cadillac to drive, and it would not 
cost us a penny. 

She would not do it now. 

Q. Are you acquainted with Jesse Frank Nicholson, the 
brother of the plaintiff? A. Yes, I am. 

Q. Do you recall that on or about June 15,1942, just sev¬ 
eral weeks before your marriage that you saw him at the 
Farmington Country Club at Charlottesville, Virginia, and 
had a conversation with him? A. I remember being at the 
Farmington Country Club and talking to him, yes. 

Q. Did you on that occasion tell him that you had 
59 just received your position with the United States 
Government? A. I may have. 
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Q. And did you on this occasion tell him that notwith¬ 
standing this you were possessed of sufficient means to 
take care of yourself and your wife for the rest of your 
lives even if you never worked? A. I can’t imagine me 
saying that. The answer is “No” to that. 

Q. That is exactly the same question that I asked you 
whether or not you told her father that. A. I told her 
father that but not so broad. 

I told her father when we were talking that if we saved 
what we had, and the worst came to the worst, we could go 
down home, and if I never got a job we could live, and I 
don’t think he would lie about it. 

Q. Do you think your wife has kept you from getting 
employment since you resigned your job before you mar¬ 
ried her? A. I certainly do. 

Q. What makes you think that, Mr. Bates? A. Well, 
because my life from the outset was interrupted and all 
the discord. I didn’t know what was going to happen the 
next dav. 

V 

I didn’t know if I would have a home the next day, and 
I didn’t know if I would have a wife the next day. Her 
mother was always putting the pressure on. 

Q. Your answer means that you think she had a mental 
effect on you that kept you from getting work? A. I 
worked all my life; I haven’t worked since I got 
60 married. 

Q. Do you think that she has done anything that 
has kept people from hiring you, not what effect it has had 
on you? A. That I don’t know. I can only say she said 
she was going to. 

Q. Do you think that her mother has caused anybody not 
to hire you? A. Well, I think if she could have she would. 
I don’t know whether she has or not. If she could, she 
would. 

Q. Do you have one scintilla, or not to use that word, one 
slightest bit of evidence that you can produce in court to 
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show that your wife or her mother has kept you from get¬ 
ting work? A. No. 

Q. Therefore, if your attorney is arguing to the court 
that remarks made by plaintiff and her mother—that indi¬ 
cates that they may have something to do with your in¬ 
ability to obtain employment? A. I can’t produce evidence, 
no. 

There are things in there, however, I will find out. 

Q. If the argument is made in court now—you admit that 
you haven’t the slightest bit of evidence to indicate that? 
A. Except their word. 

Q. Whose word ? A. Their word. 

Mr. Hilland: Who do you mean? 

By Mr. Boardman: 

Q. You mean the plaintiff and her mother? A. 
61 Yes. 

Q. There is no question you can’t bring any 
human being into court who will testify that they did, in 
fact, keep you from getting work; isn’t that correct? A. 
That is correct. 

Q. Mr. Bates, isn’t it a fact that your father created a 
trust fund of which you are the beneficiary ? A. It is not 
a fact. 

My father left his estate equally divided between all of 
us, and back in 1928—it was seated around the dining room 
table with his notes and mortgages—all the property was 
put in Mother’s hands for life. 

Q. You have an interest in property in South Carolina, 
do you not? A. A future interest. 

Q. Is that an interest which will come to you after the 
death of your mother? A. That is right. 

Q. How much does that amount to? A. I don’t know. I 
imagine my share would run somewhere around eighty 
thousand to a hundred thousand dollars. We don’t know 
what the property is worth at all. There are houses all 
over. 
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Q. Your mother is worth a million dollars, isn’t she? A. 
No. 

Q. Nowhere near that? A. No. 

Q. She has a tremendous income, does she not? A. No. 
Mother doesn’t have much income. She doesn’t 

62 spend much. 

I don’t know her income, and I don’t know what 
income tax she paid. 

Q. Your best estimate is that upon the death of your 
mother you will inherit property worth a hundred thousand 
dollars? A. I make no estimate. 

Q. Give your best estimate. A. My mother has the right 
to give everything she has to somebody else except me, ex¬ 
cept one large piece of property, which I do have an inter¬ 
est in after her death. 

All the rest she has, she can give to anybody. I have no 
control over it, but the one piece of property I do have an 
interest in, and that is the home place. 

Q. How much is your interest in that ? How much is the 
value of it in dollars? A. I don’t know. They offered it 
once for a hundred thousand dollars, but there is nobody 
down there with that much money to buy. 

Q. You could sell your future interest in that novr, could 
you not, Mr. Bates? A. Well, about the only people I know 
down there that could buv are mv kinfolks. 

Q. My question was: That you could sell it now if you 
wanted to? A. No. 

Q. Why not? A. Because they would not buy it. 

Q. How much would you sell your future interest 

63 to me for? Make me an offer now. A. I would 
not sell it. 

Q. Why not? A. Just for the reflection there would be 
in it. 

Q. Would you sell your future interest to me for a hun¬ 
dred thousand dollars? A. No. 

Q. If you didn’t dislike me personally, would you do it? 
A. Whether I liked or disliked you, I would sell it to you 
for that. 
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Q. Would you sell it to me for less? 

Do not look at Mr. Hilland. A. Yes, I would sell it for 
less. 

Q. What is the smallest figure you would sell it for if I 
find a purchaser that you have no dislike for? 

Mr. Hilland: I want the record to show that I wasn’t 
looking at the witness, and I do not want the record to cre¬ 
ate any inference that I was giving him signs. 

Mr. Boardman: That is true, but he was looking at you 
and not answering. 

Mr. Hilland: I don’t know why you created an inference 
in the record that there is anything improper about it. 

Mr. Boardman: I think that any man that is asked a 
question and then looks at his lawyer before answering 
doesn’t want to tell the truth. 

My question is— 

The Witness (interposing): Will you repeat that? 

Mr. Boardman: Yes, sir. I say that any man who will 
not answer questions without looking at his lawyer— 
64 The Witness (interposing): You asked how much 
I would take for it. I don’t know. How are you 
going to answer if you don’t know? 

By Mr. Boardman: 

Q. Is that your best answer? A. Yes. 

Q. Mr. Bates, would you accept employment immediately 
for five thousand dollars a year. A. Probably. 

Q. Why do say probably? A. Simply because I expect 
to get more shortly. 

Q. You don’t intend to work until you do get more? A. 
That is correct. 

I will either go to work soon or I will have to go home. 

Q. Mr. Bates, have you been offered any employment 
since you quit your last job that you have refused to take? 
A. I have been approved by a couple of Bureaus, but it 
seems I didn’t push it very hard. It seems the Civil Serv¬ 
ice Commission hadn’t completed my investigation. 
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I know the Maritime Commission approved me for a job, 
and I was called up, and it seems one of the fellows who 
was a supervisor over me in the War Production Board 
turned a bad report in on me. 

I understand he was indicted and put in jail, and I think 
for that reason they had to complete the Civil Service ex¬ 
amination before I could take any job. 

I think they have completed it—they have been practi¬ 
cally all over the country about it, and I think it is just 
about to clear up. 

G5 Q. You think you are going to get a job there? A. 
Yes, sir. 

Q. What will be your salary? A. $5600. 

Q. How soon do you expect to have that? A. I don’t 
know. My case was made a special one, but they have 
thousands ahead of me, and I have been pushed ahead of a 
lot. 

Q. My question was, Mr. Bates: If you have refused to 
accept any employment which has been offered to you. A. 
I refused to accept some clients because of the simple rea¬ 
son I didn’t want to set up an office of mine. 

I could have had several clients. 

Q. Have you refused to accept any salary position since 
you resigned your last employment with the Government? 
A. No. 

Q. We are to understand that since last June you haven’t 
been able to find any employment? A. That is hard to 
answer. 

I could have possibly gotten some thirty-eight hundred 
dollar or forty-tw’o hundred dollar jobs back in the latter 
part of last year, but I would not have considered them. 

Q. Do you owm any stocks or bonds now, Mr. Bates? A. 
Not a thing; not even a Liberty Bond. 

Q. Did your mother give you any stocks or bonds during 
the past year? A. She didn’t. 

Q. Are you sure that she gave you no stocks or bonds 
of any character? A. I am quite sure. 
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66 Q. Does she have any stocks or bonds that she is 
holding for you now? A. Not for me. 

She has quite a lot of stocks and bonds but not holding 
them for me. In other words, I have no title or no claim 
on anything she has. 

Q. Mr. Bates, I am going to ask you one last question to 
make sure that I haven’t overlooked it: 

Are you now unwilling either to sell the automobile that 
you own, to sell the furniture which you own, or to obtain 
employment at a moderate salary for the purpose of assist¬ 
ing with caring for your wife and paying the expenses of 
birth of your child? A. Am I unwilling? 

Q. Yes, sir. A. That is a matter which I can’t decide. 
I will leave that in the hands of the court. 

Q. Do you prefer not to answer the question, sir? A. I 
prefer not to answer the question. 

Q. I presume you have paid substantial counsel fees for 
the defense of this case, have you not? 

Mr. Hilland: I object to that. That is confidential. You 
don’t have to answer that. 

Mr. Boardman: The recond then shows, Mr. Hilland, 
that he refuses to answer that on your advice? 

Mr. Hilland: That is right. There is some privacy be¬ 
tween counsel and client. 

Mr. Boardman: Let the record show that plaintiff 

67 reserves the right to ask a ruling of the Court upon 
this question. 

By Mr. Boardman: 

Q. Mr. Bates, are you willing to give your wife anything 
to help take care of her and assist with the expenses of the 
birth of your child? A. My wife has never requested any¬ 
thing of me. 

Q. If she now, through me, requests you—if the filing of 
this suit has not been sufficient notice—if such request is 
made, are you willing to give her anything to help her? A. 
I refuse to do anything that is not directed by the Court. 

Mr. Boardman: That is all. You may inquire. 
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Cross-examination 
By Mr. Hilland: 

67 Q. Mr. Bates, when you spoke in your early direct 
examination about some work you had done for 

'which you had refused compensation, was that work for 
individual clients? A. No; they were clients of George 
Martin. 

Q. To have carried on that work, would it have been nec¬ 
essary for you to establish a private patent office? A. To 
do it properly, yes. 

Q. And because you could not establish an office and main¬ 
tain an office, was that the reason you refused that employ¬ 
ment? A. Because I didn’t want the responsibility of ac¬ 
cepting that kind of work. 

Q. And you didn’t have an office? A. That is right. 

68 Q. And that is the only work that has been offered 
to you since you resigned from the W.P.B.? A. Cor¬ 
rect. 

Q. Now, going into the matter of this engagement ring, 
who picked out that ring that was shown to you on direct 
examination? Who selected it? A. The plaintiff. 

Q. And will you tell us the circumstances under which 
that ring was selected? A. Well, to be verbatim, as my 
mind can recall, I always thought it more dignified to have 
a plain gold band. 

I don’t think the plaintiff and I knew each other more 
than two weeks when -we talked about getting married, and 
she didn’t like the idea of a gold band. Then I agreed that 
I might buy a reasonable diamond, and she took her finger 
and said: Wouldn’t I look funny with a little pin point on 
my finger? 

Well, she got down before this fellow Piper, the jewelry 
shop, and the first thing you know they had this ring out 
and so she said she liked it. It was eight hundred dollars, 
and she said it would be an investment if we ever needed 
money—we would have it—and I agreed to that primarily 
because she had told me that she had enough furniture to 
furnish the apartment. 
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At this time I had no idea of selling my home in South 
Carolina because I had substantially, or approximately, 
three thousand dollars in the bank, and I had some rent 
coming from this place. 

69 Q. Where was this place ? What do you mean ? A. 
The home I sold. 

Well, I think the ring which has been exhibited is the 
very first ring that this jeweler showed us at the price of 
$1250. Of course, it was all out of reason to me. 

But after I had bought this eight hundred dollar ring as 
an investment she kept after me, and she said she passed 
by the window and she saw one down there and it looked so 
beautiful, and Mr. Piper had appraised it for a hundred 
dollars more than he would sell it for, and that we could 
not lose anything. 

Well, being the weak person that I am, I gave in and 
invested the money. 

That answers that. 

Q. What was done with the first ring that was bought for 
eight hundred dollars? A. It was taken back and traded 
in for this one. 

Q. How much difference in cash did you pay? A. $450. 

Q. Did you buy and make a gift to her of any jewelry? 
A. Yes. 

Q. What was that? A. Well, I gave her a diamond wrist 
watch, and I gave that to her for a graduating present. 

Q. How much was that? A. $355. 

Q. What other jewelry did you buy her? A. Well, I 
bought her a watch, another watch, and a heart and a key, 
and numerous small pieces. 

Q. How much was the watch, the heart and the 

70 key? A. I think it was twenty dollars; I don’t re¬ 
call exactly. 

Q. And do you remember what the other jewelry was that 
you bought her? A. A cameo set in a gold frame, and a 
number of rhinestones set in platinum, and I don’t recall 
what I paid for them, but none of them were very expen¬ 
sive—ten or twelve dollars apiece. 
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Q. How about the wedding ring? A. The wedding ring 
was two hundred dollars, but I think he knocked off twenty- 
five dollars—a hundred and seventy-five dollars for that. 
He knocked off the tax. He agreed to pay the tax or some¬ 
thing like that. 

Q. Referring to these items that she took out of the 
apartment at the time she left, were you there when she 
took them out? A. Yes, I was there. 

Q. Were you there all of the time she was moving things 
out? A. Yes, I think I was there. I wasn’t there at the 
time they were packing up, though. 

Q. Did you make any itemized list of the things that she 
took out at that time? A. No, I didn’t. 

I called the Police Department, and the police told me 
there was nothing I could do about it unless I called it a 
breach of the peace, and it was either call it a breach of 
the peace or let them take it. 

71 Q. Who else was present on that occasion? A. 
The plaintiff’s mother. 

Q. What time of the day did this occur? A. About the 
middle of the day, I guess. 

Q. Had the plaintiff’s mother been at your apartment 
that morning? A. Not before that, I don’t think. She was 
there then. 

Q. Were you there when she arrived? A. No. 

I had given my wife five dollars to take a taxi to go out 
to visit her mother. I had a hole in the muffler of mv auto- 
mobile, and I vrent to the Cadillac place and it was a Satur¬ 
day, and I could not get it fixed, and when I got back the 
things -were piled high in the middle of the floor, and her 
mother was supervising the situation, and I went and called 
the police. I didn’t know what else to do, and they told 
me they could not help me. 

Mr. Boardman: Excuse me, Mr. Bates. 

The plaintiff objects to this line of questioning on the 
ground it has nothing to do, even in a remote way, with 
the direct examination. 

Mr. Hilland: I am entitled to make him my own witness. 
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Mr. Boardman: If you want the defendant for his depo¬ 
sition, it is all right, but I am going to ask for that. I am 
putting you on notice. 

By Mr. Hilland: 

Q. On the morning of this occurrence, had you had any 
trouble with your wife? A. Nothing more than the reg¬ 
ular run of the mine. 

72 Q. What, if anything, had occurred? A. Well, we 
had had a party the night before, and I got up and 

cleaned up the stuff, fixed up the closet, and she came out 
and ridiculed me for being a maid, and said some other 
things. 

The previous day she had called me a very vulgar name, 
which I hadn’t gotten over. 

Q. On the night before, had relations between you and 
your wife been pleasant? A. No. I would say for the last 
two weeks we were on speaking terms in the presence of 
company. 

Q. Had you entertained company the night before? A. 
We had. 

Q. And were they mutual friends of your wife and you? 
A. I thought so. 

Q. Had you entertained them for dinner? A. Yes. 

Q. And where was that dinner? A. At our apartment 
in the Dorchester House. 

Mr. Boardman: At this time, I want to renew my objec¬ 
tion to the examination, particularly upon the ground that 
even if the defendant makes himself his own witness there 
is no authority in law to do it at this time for the purpose 
of taking his deposition. There is no authority in law, and 
the plaintiff now serves notice or gives notice that she in¬ 
tends to apply for allowance of suit money, above counsel 
fees and costs, to cover the taking of this deposition. 

By Mr. Hilland: 

Q. This occurrence was on October 31,1942, was it 

73 not, or November 1st—which? A. October 31st is 
when she deserted me without any cause whatever. 
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Q. Has she been back to your apartment since then? A. 
I do recall that she did come back a few days afterwards to 
get her laundry. 

Q. Has she been back other than that to the apartment? 
A. No. 

Q. On that occasion that she returned, did she return to 
live with you or offer to live with you? A. No. 

Q. After she left you on October 31, 1942, did you com¬ 
municate with her? A. Yes, I contacted her once, and I 
visited her once, and I tried to communicate with her numer¬ 
ous times. 

Q. What was the result? A. The result was they would 
not let me talk with her. 

Q. You tried to communicate with her by what means? 
A. By telephone. 

Q. And who answered the telephone? A. Well, most of 
the times her mother answered. 

Q. Did she permit you to talk—did you ask for your wife? 
A. Yes. 

Q. WTiat did her mother say? A. Her mother wanted 
to be reckoned with. 

Mr. Boardman: I object to what her mother said. It is 
clearly hearsay. 

By Mr. Hilland: 

Q. Did you have a conversation with her mother? 
74 A. Two or three times. 

Q. What was the conversation? A. Well, the best 
way I could express it would be a tongue lashing. 

Q. From whom to whom? A. From the plaintiff’s 
mother to me. 

Q. On these occasions did you call to talk with her 
mother? A. No. 

Q. Did you ask for the plaintiff? A. Yes. 

Q. Were you permitted to talk with her? A. No. 

Q. Who else answered the phone on these occasions? A. 
Her father once; and her brother, her younger brother at 
least twice. 
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Q. Did you ask them to speak with your wife? A. Yes. 

Q. Did they permit you to? A. No. 

Q. What other means did you use to communicate with 
your wife? A. Well, I wrote her a letter when I heard that 
she was pregnant; after visiting her. 

Q. Did you visit her? A. Yes. 

Q. When was that? A. December 7th; something like 
that. 

Q. Did you have a conversation with the plaintiff 
75 on that occasion? A. Yes. 

Q. What was the conversation? 

Mr. Boardman: Just a moment, Mr. Hilland. 

Do you concede that the questioning that you are pur¬ 
suing is in the course of making him his own witness, rather 
than cross-examination ? 

Mr. Hilland: I consider it as making him a witness, and 
it is part of the case. Whether you call it cross-examina¬ 
tion or making him his own witness, it is a matter of bring¬ 
ing out the facts of the real issues in this case. 

Mr. Boardman: Well, then, I demand a suspension of 
the taking of this deposition and serve notice on you to ap¬ 
pear before a Motions Justice tomorrow morning at ten 
o’clock to object to this line of questioning on the ground 
that it is wholly improper and is imposing upon the plain¬ 
tiff in this case the burden of paying for an improper 
record. 

Mr. Hilland: Can you make that at one-thirty? I have 
a case on and I can’t be there at ten. 

Mr. Boardman: Are you willing to pay for what you 
are doing, Mr. Hilland? 

Mr. Hilland: I don’t think he is called upon to, except 
in the final analysis of the case—if the case goes against 
him and the Court directs him to pay. 

Mr. Boardman: Then I serve notice on you to meet me 
at ten o’clock tomorrow morning. If you cannot be there 
you will have to ask for a continuance. 
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I think your questioning is wholly improper and it is not 
cross-examination. It is encumbering the record 

76 with his own statements that he can use. 

I asked him only concerning his position in the case 
and his financial circumstances, which have bearing at this 
time, and it is wholly improper to question him concerning 
the merits of the case and about which he was not ques¬ 
tioned on direct examination. 

Mr. Hilland: I submit it is quite proper to ask him about 
the facts of her leaving him, showing that she deserted him 
and refused to return when he requested her to do so. 

Mr. Boardman: I demand the proceedings be suspended 
for a ruling of the court, unless you are willing to pay and 
not impose the expense on this poor woman, who is going 
to have a child shortly and whose husband won’t help her 
with it. 

That is the position we are taking and that is what we 
are going to argue to the Court. 

Mr. Hilland: How about if we meet there at ten-thirty? 
I may be free at ten-thirty. 

Mr. Boardman: All right; make it ten-thirty. 

Mr. Hilland: Now, I will ask him about a couple of. other 
matters that you interrogated him about. 

By Mr. Hilland: 

Q. Mr. Bates, isn’t it correct that when you were first 
asked about your salary with the Glenn L. Martin Com¬ 
pany, you stated that your salary was $7200 a year? A. 
That is right. 

Q. And in addition to that you received a bonus? A. Yes, 
sir. 

Q. And that your salary and bonus combined amounted 
to from eight thousand to ten thousand dollars a 

77 year? A. No; it didn’t amount to that much. 

Q. Well, the combined salary and bonus amounted 
to how much? A. That depended on what the stocks were 
worth. 
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Q. What was the range? What was the low and what 
was the high of the salary and bonus? A. At no time did 
it run over eight thousand dollars a year. 

Q. Therefore your bonus— A. (interposing) Plus sal¬ 
ary at no time was over eight thousand dollars. 

Q. And then the high of your bonus was about eight hun¬ 
dred dollars a year? A. That would certainly be the high. 
I don’t remember what the stock was -worth, and I don’t 
remember exactly the number of shares I got, but I was one 
of the limited few who obtained this bonus from the 
company. 

Q. You have your statements from the National Metro¬ 
politan Bank with you today? 

Do you have all your bank statements? A. No, except 
those I gave you. 

I have them up to date though; I can produce them. 

Q. Referring to the letter that was shown to you on direct 
examination, postmarked "Washington, D. C., March 10, 
1943, addressed to your wife, did you make a copy of that 
letter? A. There was copies made of it. 

Q. I am speaking of the one in longhand. A. No; no 
copy of the longhand letter was made. 

78 Q. So that when you had me prepare the affidavit 
that was filed in this case, did you have a copy of that 
letter? A. I did not. 

78 Q. Mr. Bates, at the present time do you have any 
income in addition to the fifty dollars a month that 
you received from the Veterans Administration for dis¬ 
abilities in World War I? A. I do not. 

Q. Since you have resigned from your employment with 
the War Production Board, or rather from the time of the 
last pay that you received from the War Production Board 
and travel allowances, have you had any income as such, 
other than this fifty dollars a month from the Veterans 
Administration? A. Not one penny. 

Q. Then do I understand you correctly that the other 
moneys you have received since that time consisted entirely 
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of moneys you have borrowed and moneys you have re¬ 
ceived from your mother for the home in South Carolina 
that you sold to her? A. That is correct. 

Q. Do you remember when it was that you sold that 
home to her? A. About June 1, 1942. 

Q. What was the occasion that necessitated the sale of 
your house? A. Well, the dissipation of what savings I 
had, and buying diamonds, and so forth, and the obliga¬ 
tion of buying furniture, which I didn’t anticipate having 
to do. 

79 Q. Well, for what purpose did you sell that house? 
A. I sold the house for the purpose of providing 

ourselves with a home. 

Q. When you say providing yourselves with a home, what 
do you mean? A. Well, trying to buy things to please the 
plaintiff in order that we might get started right—falling 
for her talk that we should buy it to last for a lifetime. 
That I did. 

Q. You bought what to last for a lifetime? A. Furni¬ 
ture she wanted. 

Q. Well, specifically what? A. Oh, you mean to list the 
furniture? 

Q. Yes. Did you use your money to buy any furniture? 
A. Yes. 

Q. And do you remember about how much worth of fur¬ 
niture you bought for the apartment provided for the plain¬ 
tiff and yourself? A. No, I don’t. 

I know I bought $1016 worth at Coloney House. 

I bought beds from another place and chairs from Wood¬ 
ward and Lotlirop, and I bought rugs, and I bought all 
kinds of things. 

I have never totalled them up. 

Q. At the time the plaintiff left you on October 31st, 1942, 
did the plaintiff and you know that she was pregnant at 
that time? A. I didn’t and I don’t think she did either. 

Q. Do you now occupy the same apartment that 

80 you and the plaintiff occupied at the Dorchester? A. 
No. 
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Q. What size apartment did yon occupy when the plain¬ 
tiff lived with you? A. We had what might be termed a 
three-room apartment. It had a living room, a large 
dinette, bedroom, hall, kitchen, and pantry. 

Q. What rent did you pay for that? A. Ninety-eight 
dollars a month. 

Q. Now, did there come a time when you moved from 
that apartment into another apartment in the same build¬ 
ing? A. Yes. 

Q. When w*as that? A. One month after the plaintiff 
refused to come back. 

Q. What rent did you have to pay for the apartment into 
which you moved, after she refused to come back ? A. Sixty 
dollars a month. 

Q. Had you been able to find any suitable apartment for 
any lower rent than that? A. No. I don’t think one can 
be found at lower rent. 

Q. At the time plaintiff left you was she employed? A. 
Yes. 

Q. After she left you did she ever demand support or 
maintenance from you? A. Not once; her mother did. 

Q. When was that? A. At the time I visited her last 
December 7th. 

Q. You visited her? Who do you mean? A. The 
plaintiff. 

81 Q. At the time the plaintiff left your apartment, 
did you have any inventory of the silverware that 
you had bought? A. Nothing on paper; only mental. 

Q. Only what? A. Only mental. 

Q. Did she leave any of the silverware? A. No, sir, ex¬ 
cept some kitchen silverware which I had for years past. 

Q. At that time did you have any inventory of china? 
A. Nothing on paper. 

Q. What china did she leave there in the apartment? 
A. Some in the kitchen, some kitchen plates. I think three 
plates and four cups and saucers, and two or three other 
odd dishes. 
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Q. Did you have any inventory at the time she left of 
crystals, books, photographs, mirrors, and other property 
that was in the apartment? A. No inventory was made 
that I know of. 

There was a list of wedding gifts. I don’t know what 
happened to that. I don’t what claim I may have on them. 

I feel that I have a claim on those given by my friends 
and my family. She is welcome to have everything that 
her friends or family gave her. 

I don’t want one piece of it. 

Q. When you returned to your apartment on October 31, 
1042, you found the plaintiff there with her mother, did 
either of them cause any other property to be moved out 
of the apartment that you retrieved? A. Yes. The 
82 plaintiff told the movers to take a needle-point chair 
out, and I took the chair away from them and told 
them to take no furniture out of that place. 

So a little while after that the plaintiff and myself are 
back in the living room—I mean the bedroom—and when 
I came out the chair was gone, and I asked the plaintiff’s 
mother what happened to it. 

I don’t remember her reply, but anyway I went down¬ 
stairs and the chair was on the truck, and I brought it back 
to the apartment. 

Q. Where was that chair obtained? A. From the 
apartment. 

Q. No; originally? Who bought it? A. I bought it and 
paid $59.50 for it in Woodward and Lothrop’s. 

Q. And that was your sole property? A. My sole prop¬ 
er tv ; ves. 

Q. Did you have to recover any of your other property 
from the truck? A. No. 

Mr. Boardman: I object to the question. I agreed to let 

you go on with the understanding that you would confine 

vourself to cross-examination. 

• 

Mr. Hilland: But you asked him about what property 
was taken. 
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Mr. Boardman: That is right, but it is not necessary to 
fill this record about what property she didn’t take. 

If lie wants to name any more articles that she did take 
that belonged to him and that he could not remember when 
I asked him, I haven’t any objection. But I do object 
S3 to this unnecessarily encumbering the record by ask- 
about a lot of articles she didn’t take. 

By Mr. Hilland: 

Q. "When you speak of a truck, what kind of vehicle was 
it? A. A moving van. 

Q. Was it large or a small one? A. A good sized one; 
at least a five ton one. 

Mr. Hilland: I think that is all. 

(Thereupon the taking of the deposition of Harrison 
Bates was concluded.) 

HARRISON BATES 
Signature of witness. 

• *«*•##>#*• 

S6 Endorsed: Filed May 20 1943 Charles E. Stewart, 

Clerk 

Affidavit of Jesse Frank Nicholson 

I, Jesse Frank Nicholson, upon my oath say: 1 am the 
brother of Dorothy N. Bates, the plaintiff herein. My ad¬ 
dress is 6603 Strathmore Street, Chevy Chase, Maryland. 
I am a member of the bar of the State of Maryland, and at 
present I am a lieutenant in the United States Naval Re¬ 
serve on active duty. 

On or about June 15, 1942, at the Farmington County 
Club, Charlottesville, Virginia, at which time the marriage 
of my sister to the defendant, Harrison Bates, had been set 
for June 30, 1942, Harrison Bates told me that he had re¬ 
cently resigned his position with the United States Govern¬ 
ment, but that he was possessed of sufficient means to take 
care of himself and my sister for the rest of their lives even 
if he never worked again. 
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In November, 1942, shortly after the separation of plain¬ 
tiff and defendant, Harrison Bates had a telephone con¬ 
versation with me during which we discussed the matri¬ 
monial difficulties existing between them. On this occasion 
mention was made of the fact that my sister was pregnant 
and Bates told me to tell my sister that if she needed any¬ 
thing to take it up with his lawyer and that he, Bates, would 
provide anything she needed. 

JESSE FRANK NICHOLSON 

Subscribed and sworn to before me in the District of 
Columbia this 16th day of April, 1942, 

CARMEL M. MATTA 
Notary Public , D. C. 

JEAN M. BOARDMAN 
Southern Bldg 
Atty for Pltf 

*#*•••*••• 

87 Endorsed: Filed May 20 1943 Charles E. Stewart, 
Clerk 

Affidavit of George W. Harris 

I, George W. Harris, upon my oath say: I live at 3107 
Woodland Drive, N. W., Washington, D. C., and I am the 
president of Harris and Ewing, a corporation which con¬ 
ducts a photographic studio in the District of Columbia. 
1 am acquainted with the plaintiff, Dorothy N. Bates, and 
with her husband, Harrison Bates. During the first week 
in November, 1942, Harrison Bates came to my home at the 
address above mentioned and there had a long conversation 
with me and my daughter, Aileen H. Harris, concerning 
the separation then existitng between him and his wife. 
He said that he had asked his wife, Dorothy N. Bates, to 
leave him because he could not stand her any more, and he 
made many derogatory statements concerning her. He 
said that he had once been a wealthy man, that he did not 



63 


have as much as he once had but that he still had plenty of 
money. 

GEORGE W. HARRIS 

Subscribed and sworn to before me in the District of 
Columbia this 3rd day of May, 1943. 

EDWARD J. MORGAN 
Notary Public, D. C. 

********** 

88 Endorsed: Filed May 20 1943 Charles E. Stewart, 
Clerk 

Affidavit of Aileen II. Harris 

I, Aileen H. Harris, upon my oath say: I am of adult age 
and I live with my father, George W. Harris, at 3107 Wood¬ 
land Drive, N. W., Washington, D. C. I am acquainted 
with plaintiff, Dorothy N. Bates, and with her husband, 
Harrison Bates. During the first week in November, 1942, 
Harrison Bates came to our home and there had a long con¬ 
versation with me and my father concerning the separation 
then existing between him and his wife. He said that he 
had asked his wife, Dorothy N. Bates, to leave him because 
he could not stand her any more, and he made many de¬ 
rogatory statements concerning her. He said that he had 
once been a wealthy man, that he did not have as much as 
he once had but that he still had plenty of money. I also 
heard him say that his wife knew nothing about what he 
had, that he had it put away where he could get it, but that 
his wife could not get it. 

AILEEN H. HARRIS 

Subscribed and sworn to before me in the District of 
Columbia this 3rd day of May, 1943. 

EDWARD J. MORGAN 
Notary Public, D. C. 

********** 
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S9 Endorsed: Filed May 20 1943 Charles E. Stewart, 
Clerk 

Affidavit of Jesse W. Nicholson 

I, Jesse W. Nicholson, upon my oath say: I live at 103 
Xewlands Street, Chevy Chase, Maryland. I am the father 
of the plaintiff, Dorothy N. Bates. In or about the month 
of February, 1942, the defendant, Harrison Bates, asked 
me to give my consent to his marriage to my daughter, and 
during our discussion of the matter he stated that in the 
past he had spent money recklessly and had spent over one 
hundred thousand dollars, that he had found the girl he 
loved and wanted to settle down, that regardless of what 
he had spent in the past he still had an independent income 
sufficient to take care of himself and my daughter comfort¬ 
ably for the rest of their lives even if he did not work, and 
that he wanted my daughter, who was then employed, to 
discontinue working. He further told me that he was then 
working for the United States Government at the salary 
of $6,500 a year but that in the past he had held positions 
which paid more than this, and that he was both a patent 
attorney and an engineer. 

Shortly after the conversation above stated, the defen¬ 
dant exhibited to me an expensive appearing diamond ring 
which he said he had given to my daughter for an engage¬ 
ment ring, and on a later date he told me he had given my 
daughter his Cadillac automobile for a wedding present and 
he showed me her initials on the car which he said he had 
caused to be painted thereon. 

JESSE W. NICHOLSON 

Subscribed and sworn to before me in the District of 
Columbia this 29th of April, 1943. 

RALPH W. HOWARD, JR. 
(Seal) Notary Public, D. C. 

My Commission Expires March 31,1946. 

*••*•**•#* 
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90 Endorsed: Filed May 20 1943 Charles E. Stewart, 

Clerk 

Affidavit of Geneva Sandusky Dunham 

I, Geneva Sandusky Dunham, upon my oath say: I reside 
at the Shoreham Hotel in the District of Columbia. I am 
acquainted with the plaintiff, Dorothy N. Bates, and her 
husband, Harrison Bates. Around the first of November, 
1942, Harrison Bates had a telephone conversation with me 
in winch he told me that he and his wife had separated. 
During this conversation Mr. Bates said many things and 
it is my best recollection that he told me he had asked his 
wife to leave him; I am positive that he said he was glad 
she had gone. 

Since then I frequently I have seen Mr. Bates in the 
Shoreham hotel, on three occasions with some woman not 
his wife whom I heard him call “sweetheart”, and I have 
often seen him in the dining room. 

GENEVA SANDUSKY DUNHAM 

Subscribed and sworn to before me in the District of 
Columbia this 22nd day of April, 1943. 

CARMEL M. MATTA 
Notary Public, D. C. 

91 Endorsed: Filed May 22 1943 Charles E. Stewart, 

Clerk 

Supplemental Affidavit of Plaintiff 

I, Dorothy N. Bates, upon my oath say: About ten days 
after our marriage, w T hile we were on our honeymoon visit¬ 
ing defendant’s relatives in South Carolina, defendant with¬ 
out any cause flew into a rage and accused me of conspiring 
with his sister-in-law against him and he ordered me to re¬ 
turn to Washington, although he later relented. About a 
week later while we were enroute back to Washington, de- 
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fendant informed me that he could not stand me any longer 
and would not live with me, and that I would have to make 
up my mind to a divorce. He later changed his mind. Be¬ 
ginning about August 1, 1942, although he was spending 
money lavishly, defendant refused to gice me any money 
and I was compelled to return to work. On or about August 
11,1942, defendant ordered me to leave him stating that he 
could not stand me and he told me if I did not go he would 
throw drinking parties in our home until I did go. On or 
about August 13, 1942, at which time I was working and 
defendant was living in idleness, defendant in an insulting 
manner and wholly without any justification asked me if I 
had been sleeping with my boss. Following this insult 
I left him. The next day he apologized and begged me to 
return, and several days later I did return. Beginning 
about two weeks after the occurrence last above mentioned, 
defendant repeatedly flew into violent rage of temper, he 
repeatedly verbally abused me, cursed me, and called me vile 
names. On many occasions he threatened to strike me and 
on one occasion he grabbed a hot pressing iron and threat¬ 
ened me with it. On October 31, 1942, defendant told me 
he could not stand me any longer and he ordered me then 
to leave him, which I did. By reason of the afore- 
92 said conduct of the defendant I endured great mental 
suffering and my health was impaired to the extent 
that I became seriously ill. I am informed, believe, and 
therefore aver that since our separation defendant without 
the slightest excuse or justification cruelly has told others 
that he had gotten rid of me because I ran around with 
other men and that he has stated or implied that the child 
which I am about to bear is not his. Because of all this it is 
impossible for me to live with defendant. 

On December 9, 1942, did send me the letter a copy of 
which he has exhibited to the court in his affidavit herein. 
This letter was written after defendant knew I had ob¬ 
tained legal counsel for the purpose of attempting to ob¬ 
tain assistance from him because of my pregnant condition, 
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and I believe it was written by him solely for the purpose 
of attempting to create evidence favorable to him. On 
March 10, 1943, defendant wrote me another letter (no 
copy of which he exhibited to the court) which states his 
true attitude towards me. A copy of this letter is to be 
found on page eight of the defendant’s deposition herein 
and reference is hereby made thereto. 

DOROTHY N. BATES 
Plaintiff. 

Subscribed and sworn to before me in the District of 
Columbia this 21st day of May, 1943. 

CARMEL M MATTA 
Notary Public, D. C. 

JEAN M. BOARDMAN 
Southern Building 
Attorney for Plaintiff. 

93 Endorsed: Filed May 26 1943 Charles E. Stewart, 
Clerk 

Order for Temporary Maintenance 

This matter having come on for hearing upon the motion 
of plaintiff for temporary maintenance, and the court hav¬ 
ing considered the pleadings herein including the deposi¬ 
tion of defendant, it is by the court this 26th day of May, 
1943, 

Ordered that during the pendency of this action the de¬ 
fendant, Harrison Bates, shall pay to the plaintiff, Doro¬ 
thy N. Bates, maintenance as follows: The sum of $500.00 
to be paid forthwith, and the sum of $150.00 a month to be 
paid in installments of $75.00 each on the 2nd and 16th 
days of each month hereafter, the first of said installments 
to be due June 2,1943, until the further order of the court 
herein. 

EDWARD C. EICHER 
Chief Justice. 

• •••#•**## 
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94 Endorsed: Filed May 26 1943 Charles E. Stewart, 

Clerk 

Objections to Order 

Defendant, in open court and before the signing of the 
order entered herein this 26th day of May, 1942, objects 
to said order upon the grounds that (1) the amounts de¬ 
fendant is directed to pay plaintiff are in excess of his 
present income: (2) the court is without jurisdiction in 
this action to direct defendant to pay plaintiff a lump sum 
of money in addition to periodical sums; (3) the action 
has never been referred to or investigated by the Domestic 
Relations Commissioner of this court; (4) the order is 
contrary to law and contrary to the undisputed evidence 
in the record. 

ARTHUR J. HILLAND 
Shoreham Building 
Attorney for Defendant. 

Copy reecived 

J M BOARDMAN 
Atty for Pltf 

95 Endorsed: Filed Jun 2 1943 Charles E Stewart, 

Clerk 

Notice of Appeal 

Notice is hereby given this 2nd day of June, 1943, that 
the defendant, Harrison Bates hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the order of this Court entered on the 26th day 
of May, 1943 in favor of the plaintiff, Dorothy N. Bates 
against said the defendant, Harrison Bates, and, if neces¬ 
sary, said defendant intends to apply for allowance of a 
special appeal to said Court of Appeals from said order. 

ARTHUR J. HILLAND 
Attorney for Defendant. 

Shoreham Building. 
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97 Endorsed: Filed May 18, 1943 Charles E. Stewart, 

Clerk 

Motion for Allowance of Suit Money 

The plaintiff moves the court to require the defendant 
to pay to her a preliminary allowance of suit money, in¬ 
cluding counsel fees, to enable her to conduct her case 
herein. 

JEAN M. BOARDMAN 
Southern Building 
Attorney for Plaintiff. 

98 Endorsed: Filed June 4 1943 Charles E. Stewart, 

Clerk 

Order for Suit Money 

Upon consideration of the motion of plaintiff, it is by 
the court this 4th day of June, 1943, 

Ordered that defendant, Harrison Bates, pay to plain¬ 
tiff, Dorothy N. Bates, suit money in the amount of $308.80, 
being the sum of $58.80 to cover the cost incurred by plain¬ 
tiff for taking the deposition of defendant including the 
cost of a copy thereof, and the sum of $250.00 on account 
of counsel fees to enable her to conduct her case herein. 

This matter was argued and the decision of the court 
was announced prior to the time defendant noted an appeal 
from the order for temporary alimony heretofore entered 
herein, and in fixing the aforesaid amount no considera¬ 
tion has been given to any expenses which plaintiff may 
incur in defending the aforesaid appeal. 

EDWARD C. EICHER 
Chief Justice. 

Approved as to form. 

Objection as to substance. 

ARTHUR J. HILLAND 
Attorney for Defendant 
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99 Endorsed: Filed Jun 30 1943 Charles E. Stewart, 
Clerk 

Notice of Appeal 

Notice is hereby given this 30th day of June, 1943, that 
the defendant, Harrison Bates hereby appeals to the 
United States Court of Appeals for the District of Colum¬ 
bia from the Order for Suit Money of this Court entered 
on the 4th day of June, 1943 in favor of the plaintiff, Doro¬ 
thy N. Bates against said defendant, Harrison Bates. 

ARTHUR J. HILLAND 
Attorney for Defendant 
Shoreham Building 
Washington, D. C. 

101 Endorsed: Filed Jun 22 1943 Charles E. Stewart, 

Clerk 

Motion to Commit Defendant for Contempt 

Plaintiff moves the court to attach the person of defen¬ 
dant and to commit him to jail until he purges himself of 
his contempt in failing and refusing to pay to plaintiff 
the maintenance awarded by the order of May 26, 1943, 
herein. 

JEAN M. BOARDMAN 

Southern Building 
Attorney for Plaintiff. 

**##••*#** 

102 Endorsed: Filed June 22 1943 Charles E. Stewart, 

Clerk 

Affidavit of Plaintiff 

I, Dorothy N. Bates, the plaintiff herein, upon my oath 
say: The defendant, Harrison Bates, has paid nothing 
•whatsoever on account of the temporary maintenance 
awarded to me by the order of this court herein, that is to 
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say he has neither paid the sum of $500.00 directed to be 
paid forthwith nor has he paid the installments of $75.00 
each due June 2,1943, and June 16,1943. I am now in the 
eighth month of pregnancy and imperatively need the 
money which defendant refuses to pay. 

DOROTHY N. BATES 
Plaintiff. 

Subscribed and sworn to before me in the State of Mary¬ 
land, County of Montgomery, this 17th day of June, 1943. 

KATHERINE R, BENSON 
Notary Public, Maryland 

My Commission expires 5-7-45 

**#***•#*• 

103 Endorsed: Filed Jun 25 1943 Charles E. Stewart, 
Clerk 

Affidavit of Harrison Bates in Opposition to Motion to 
Commit Defendant for Contempt 

County of- 

State of South Carolina, ss: 

Harrison Bates, being first duly sw’orn, on oath says that 
he is the person named defendant in the above-entitled 
action. He admits that he has not paid the allowance made 
plaintiff in the order entered herein on the 26th day of 
May 1943, but says that his failure to pay the same has not 
been willful but has been due to his inability to pay the 
same. He further says that his financial condition is sub¬ 
stantially the same at the present time as it was when he 
made his affidavit filed herein on April 9, 1943; that his 
income, w’hich was then Fifty Dollars ($50.00) per month 
from the Veterans Administration, has been wholly cut off 
since June 1,1943 because he is informed and believes and, 
therefore, says that the plaintiff made claim with the Vet¬ 
erans Administration for an apportioned share of his com- 
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pensation on account of estrangement, and for that reason 
his compensation of Fifty Dollars ($50.00) per month has 
been withheld effective from .Tune 1, 1943, as shown by 
Exhibit “A” hereto appended and made a part hereof. 
He further says that he is still unemployed and has no in¬ 
come or property except as showui in his affidavit filed 
herein on April 9, 1943. He further says that as a result 
of his difficulties with the plaintiff he is sick, nervous, 
physically run down and unable to work and is 
104 undergoing treatment which requires complete rest 
and relaxation for an indefinite period of time as 
shown by Exhibit “B” hereto appended and by reference 
made a part of this affidavit. 

HARRISON BATES 

Subscribed and sworn to before me this 23rd day of 
June, A. D. 1943. 

L. D. LUTHER 
Notary Public in and for the 
State of South Carolina 

My Commission Expires at the pleasure of the Governor. 

Copy served June 25, 1943 

ARTHUR J. HILLAND 
Atty for Defendant 



105 Endorsed: Filed June 25 1943 Charles E. Stewart, 
Clerk 

Government 

Seal 

Veterans Administration 
Washington 
June 7, 1943 

Exhibit “A” 

Your File Reference: 

In Reply Refer to: MCC-Db 
C-547,838 

Mr. Harrison Bates, 

Dorchester Apartments, 

2480 - 16th Street, N. W. 

Washington, D. C. 

Dear Sir: 

This is in reference to your compensation claim. 

Your wife, Mrs. Dorothy Nicholson Bates, has made 
claim for an apportioned share of your compensation on 
account of estrangement. She has submitted proof of 
marriage and a statement to the effect that she separated 
from you on October 31, 1942. It will be necessary to with¬ 
hold the amount of compensation to which she would be 
entitled in the event it is established that she has entitle¬ 
ment to an apportionment, namely, $15.00 monthly, effec- 
tice from June 1,1943. In the event you believe she is not 
entitled to an apportioned share of your compensation, you 
you will be granted a period of thirty days within which 
to submit evidence to show why such apportionment should 
not be made. 

Respectfully, 

(S) George E. Brown 
GEORGE E. BROWN, 

Director, Veterans’ Claims Service. 
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106 Endorsed: Filed Jun 25 1943 Charles E. Stewart, 
Clerk 

Exhibit “B” 

E. 0. Horger, Jr., M.D. 

304 East North Street 
Greenville, South Carolina 

June 18,1943 

To Whom It May Concern: 

I have today examined Mr. Harrison Bates of Greenville, 
South Carolina and Washington, D. C. and find him in a 
very nervous and physically run down condition. He is at 
this time unable to work and will be forced to remain under 
treatment which requires complete rest and relaxation for 
an indefinite period of time. 

(S) E. 0. HORGER, JR., M. D. 

107 Endorsed: Filed Jun 30 1943 Charles E. Stewart, 
Clerk 

Order for Commitment for Contempt 

Upon consideration of the motion of plaintiff and the en¬ 
tire record herein, it is by the court this 30th day of June, 
1943, 

Adjudged: 

1. That defendant, Harrison Bates, is in contempt of this 
court because of his failure and refusal to pay to plaintiff 
the maintenance pendente lite in the total amount of $650.00 
which heretofore has become due and payable under the 
provisions of the order of May 26, 1943, herein. 

2. That the United States Marshal in and for the District 
of Columbia is hereby directed to attach the defendant, 
Harrison Bates, and to commit him to the Washington 
Asylum and Jail until he purges himself of his aforesaid 
contempt by paying to the plaintiff the aforesaid sum of 
$650.00, or until the further order of the court herein. 

EDWARD C. EICHER 

Chief Justice . 

• ••••••••• 
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108 Endorsed: Filed Jul 8—1943 Charles E. Stewart, 
Clerk 

Notice of Appeal 

Notice is hereby given this 8th day of July, 1943, that the 
defendant, Harrison Bates, hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 30th day of June, 
1943 in favor of the plaintiff, Dorothy N. Bates against said 
defendant, Harrison Bates; that is, adjudging said defen¬ 
dant in contempt of court and ordering his arrest and com¬ 
mitment. 

ARTHUR J. HILLAND 

Attorney for Defendant. 
Shoreham Building, 
Washington, D. C. 

Notice to: 

JEAN M. BOARDMAN, Esq., 

Southern Building, 

Washington, D. C. 

Attorney for Plaintiff. 

***•*••**• 

No. 8604 

Harrison Bates, Appellant 
vs. 

John B. Colpoys, United States Marshal for the District of 

Columbia, Appellee 

##•*####*# 

1 Endorsed: Filed Jul 1—1943 Charles E. Stew¬ 

art, Clerk 

In the District Court of the United States for the 
District of Columbia 
Habeas Corpus No. 2431 
In Re: Petition of Harrison Bates 

Petition for Writ of Habeas Corpus 

Petitioner, Harrison Bates, respectfully represents to 
the court as follows: 
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1. That he is a citizen of the United States and a resi¬ 
dent of the District of Columbia. 

2. That on July 1, 1943, he was and is now unlawfully 
incarcerated and detained by John B. Colpoys, United 
States Marshal in and for the District of Columbia, and 
that he is now detained, confined and restrained of his law¬ 
ful liberty by said John B. Colpoys, United States Marshal 
in and for the District of Columbia, and that said restraint, 
detention and confinement are without right, warrant or 
lawful authority therefor. 

3. That petitioner was arrested and is being detained 
without warrant having been procured for his arrest and 
without any indictment having been returned against him 
and without process from a court with jurisdiction to issue 
such process for his arrest and detention. 

Wherefore, the Premises Considered, Petitioner Prays: 

1. That this court may issue a writ of habeas corpus to 
the end that the detention of the petitioner may be inquired 
into. 

2. That said writ shall be returnable forthwith. 

3. And, for the above and other reasons, your petitioner 
prays that this court will direct the issuance of a writ of 

habeas corpus returnable forthwith agreeable to the 
2 Code of Laws for the District of Columbia, or any¬ 
one acting for him in whose custody your petitioner 
may be found, to the end that cause may be shown, if any 
exists, why he should not be discharged and set free imme¬ 
diately and be freed of his unlawful detention. 

5. And for such other and further relief as to the court 
may seem meet and proper and the exigencies of the case 
may require. 

HARRISON BATES, 

Petitioner. 

District of Columbia, ss: 

Harrison Bates, being first duly sworn, on oath says that 
he has read the foregoing petition by him subscribed and 
knows the contents thereof; that the matters therein stated 
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as of personal knowledge are true, and those stated upon 
information and belief, he verily believes to be true. 

HARRISON BATES 

Subscribed and sworn to before me this 1st day of July, 
A. D. 1943. 

CHARLES E. STEWART, Cleric 
By JAMES N MENENDEZ 

Deputy Clerk . 

ARTHUR J. HILLAND 
Shoreham Building 
Attorney for Petitioner 

July 1, 1943. 

Let the writ issue returnable forthwith July 1, 1943. 

EDWARD C. EICHER 

Chief Justice 

3 Habeas Corpus D. C. Form 10 

United States District Court 

.Division,.District of. 

In Re Harrison Bates Habeas Corpus #2431 

The President of the United States of America 

To John B. Colpoys, United States Marshal for the District 
of Columbia—GREETING: 


You Are Hereby Commanded, that the body of Harrison 
Bates by you restrained of his liberty, as it is said Harrison 
Bates detained by whatsoever names the said Harrison 
Bates may be detained, together with the day and cause of 
being taken and detained, you have before the Honorable 
Chief Justice Eicher, Judge of the United States District 
Court in and for the District of Columbia, at the court room 
of said Court, in the City of Washington forthwith, then and 
there to do, submit to and receive whatsoever the said Judge 
shall then and there consider in that behalf; and have you 
then and there this writ. 
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Witness the Honorable Chief Justice Edward C. Eicher 
United States District Judge at Washington, D. C. this 1st 
day of July, A. D. 1943, 

CHARLES E. STEWART, Clerk 
By 0. G. STEWART 

Deputy Clerk. 

4 United States Marshal’s Return 

.District of Columbia, ss: 

Received the within writ the 1st day of July, 1943, and 
executed same by serving the within-named John B. Col- 
poys, U. S. Marshal, personally by handing to and leaving 
with C. M. Kearney, Chief Deputy Marshal, this 1st day 
of July, 1943. 

CHRIS J MURPHY M.D. 
Deputy Coroner, District of Columbia 

#***•••••• 

5 Endorsed: Filed Jul 1 - 1943 Charles E. Stewart, 

Clerk 

Order 

It appearing that the writ of habeas corpus in this cause 
has been served and the return by respondent has not been 
filed, it is by the court this first day of July, A. D. 1943, 
Ordered and Adjudged that the hearing in this cause be 
and the same is hereby continued to the 8th day of July, 
A. D. 1943, and it is further 
Ordered and Adjudged that pending hearing of this cause 
the petitioner be released on bail upon his giving bond with 
proper surety in the amount of Seven Hundred ($700.00) 
conditioned for his appearance in this cause at any and all 
times as it may be required. 

EDWARD C. EICHER 
Chief Justice 

Seen 

EDWARD M CURRAN 
U. S. Attorney. 
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Endorsed: Filed Jul 8 - 1943 Charles E. Stewart, 
Clerk 

Answer to Petition for Writ of Habeas Corpus 

Comes now the United States, by its attorney Edward 
M. Curran, and represents to this Honorable Court: 

1. That he is without information to answer the truth 
or falsity of Paragraph 1 of the petition. 

2. That on July 1, 1943, the petitioner was arrested by 
the United States Marshal, but denies that he was or is un¬ 
lawfully incarcerated. 

3. That Paragraph 3 of the petition is untrue. 

Wherefore, the premises considered, the respondent pe¬ 
titions this Honorable Court to dismiss the petition for 
writ of habeas corpus filed in the above entitled cause. 

EDWARD M. CURRAN, 

United States Attorney 

J. L. INGOLDSBY, JR. 

Assistant United States Attorney 

District of Columbia, ss: 

John L. Ingoldsby, Jr., being first duly sworn according 
to law on oath, deposes and says that he is Assistant United 
States Attorney in and for the District of Columbia; that 
he has read the foregoing answer to petition for writ of 
habeas corpus by him subscribed and knows the contents 
thereof; and that the matters and things therein contained 
he verily believes to be true. 

J. L. INGOLDSBY, JR. 

Subscribed and sworn to before me this 8" day of July, 
1943. 


(Seal) 


LILLIAN A TRAMMELL 
Notary Public , D. C. 
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7 Endorsed: Filed Jul 8 - 1943 Charles E. Stewart, 

Clerk 

Order Discharging Writ of Habeas Corpus 

This matter having come on for hearing upon the writ 
of habeas corpus issued herein on July 1, 11M3, it is by the 
court this 8th day of July, 1943, 

Ordered that the said writ is discharged and the peti¬ 
tioner, Harrison Bates, is remanded into the custody of 
the United States Marshal. 

JAMES M PROCTOR 

Justice. 

The defendant through his attorney excepts to above or¬ 
der and gives notice of intention to appeal therefrom. 

JAMES M PROCTOR, 

Justice. 

#•#**#•••• 

8 Endorsed: Filed Jul 12 1943 Charles E. Stewart, 

Clerk 

Notice of Appeal 

Notice is hereby given this 12th day of July, 1943, that 
the petitioner, Harrison Bates hereby appeals to the United 
States Court of Appeals for the District of Columbia from 
the judgment of this Court entered on the 8th day of July, 
1943 in favor of the respondent, John B. Colpoys, United 
States Marshal in and for the District of Columbia against 
said petitioner. 

ARTHUR J. HILLAND 
Attorney for Petitioner 
Shoreham Building 

Copy to: Edward M. Curran, United States Attorney. 

##•***•••* 
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9 Endorsed: Filed Aug 19 1943 Charles E. Stewart, 

Clerk 

Agreed Statement of Evidence 

At the hearing of the above-entitled cause before Justice 
Janies M. Proctor on the 8th day of July 1943, the follow¬ 
ing proceedings were had, evidence offered and received, 
rulings made by the Court, and exceptions noted by the 
petitioner: 

Petitioner offered parts of the record in Civil Action 
Number 1SS42 entitled Dorothy N. Bates, Plaintiff, vs. Har¬ 
rison Bates, Defendant. At the suggestion of Justice 
Proctor and by agreement between counsel for the peti¬ 
tioner and counsel for the respondent, in open court, the 
entire record and proceedings in said Civil Action Number 
18842 were offered and received in evidence. The entire 
record and proceedings in said Civil Action Number 18842 
having been filed in the United States Court of Appeals for 
the District of Columbia in cases docketed in that Court on 
August 6,1943 as numbers 8579, 8580 and 8581, it is hereby 
stipulated and agreed between the petitioner and respon¬ 
dent, by and through their respective counsel of record, 
that, in order to avoid duplication, the transcript of record 
in Civil Action Number 18842 docketed in the United States 
Court of Appeals for the District of Columbia on August 
6, 1943, as cases number 8579, 8580 and 8581, be and the 
same is hereby incorporated, by reference, in this agreed 
statement of evidence, and said transcript of Civil Action 
Number 1S842 may be read and considered as a part of 
the transcript on appeal in connection with the appeal in 
this cause from the order entered herein on July 8, 1943, 
the same as though the entire record in Civil Action Num¬ 
ber 18842 were set forth in this agreed statement of 
evidence. 

10 No further evidence was offered by the petitioner 
or respondent. The case was fully argued by coun¬ 
sel of record for petitioner and Jean M. Boardman, Esquire, 
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who appeared as an amicus curiae with leave of Court. 
Thereupon, Justice Proctor ruled that the petition should 
be dismissed, the writ discharged and petitioner ordered 
remanded into the custody of the United States Marshal, 
and signed an order in accordance with his ruling, to w’hich 
ruling and order counsel for petitioner objected and noted 
an exception on the grounds that the Court vras without 
power or jurisdiction to order the petitioner committed for 
non-compliance with the order of May 26, 1943; that it had 
not been showm that petitioner was financially able to com¬ 
ply with the order of May 26, 1943 or that he had willfully 
failed to comply therewith; that the motion to commit de¬ 
fendant for contempt had not be served upon him person¬ 
ally; that petitioner had been ordered committed on a mo¬ 
tion for that purpose without having been first adjudicated 
in contempt, and that the action had not been referred to or 
investigated by the Domestic Relations Commissioner prior 
to entry of the order of May 26,1943. 

The foregoing is the substance of all the evidence and 
proceedings at the hearing of the cause. 

ARTHUR J. HILLAND 
Shoreham Building 
Attorney for Petitioner 

EDWARD M. CURRAN, 

United States Attorney 

By J. L. INGOLDSBY, JTfc. 

Assistant Attorney for Respondent. 
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In the 


United 


States Court of Appeals 

District of Columbia. 


Nos. 8579, 8580, 8581. 


HARRISON BATES, Appellant, 
v. 

DOROTHY N. BATES, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


COUNTER-STATEMENT OF THE CASE. 

The statement of the case made by appellant falls so far 
short of containing all facts material to the consideration 
of the questions presented that it is deemed necessary to 
make a full counter-statement. 

1. On March 2, 1943, appellee, Dorothy N. Bates, com¬ 
menced in the District Court of the United States for the 
District of Columbia against her husband, Harrison Bates, 
appellant herein, an action for maintenance, and alleged in 
her complaint that they had married on June 30, 1942, that 
she was pregnant with child, that they had been separated 
since October 31, 1942, because of his cruel treatment of 
her, and that he had failed and refused although well able 
so to do to contribute anything towards her maintenance 
or towards the expenses incident to her pregnancy (Joint 
App. 2). 
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2. On April 2, 1943, appellee filed her affidavit stating in 
material part: That she was five and one-half months ad¬ 
vanced in pregnancy. That commencing April 1, 1943, she 
had been compelled to take a six months’ leave of absence 
without pay from her employment where she had been 
earning $2100 a year. That due to an injury to her spinal 
column which had been aggravated by her pregnancy she 
was required to have treatments twice a week to relieve 
the pain, and that she had been in the care of a physician 
with respect to her pregnancy since November, 1942. That 
since October 31, 1942, appellant had contributed nothing 
towards her maintenance or the expenses of her pregnancy 
and expected confinement. That she would have no income 
from any source until she could return to work, and that 
she was living with her parents. That appellant was 47 
years of age, that he had an engineering degree, a graduate 
engineering degree, a bachelor of law degree, and a master 
of patent law degree; that he had held responsible and 
lucrative positions; that shortly before their marriage he 
had resigned his position of Head Production Specialist 
for the War Production Board at the salary of $6,500 a 
year, saying that the travelling incident thereto would 
interfere with their marriage and that he was possessed of 
sufficient means to support her well for the rest of her life 
even if he never worked again. That since then he had lived 
in idleness and on an expensive scale. That he owned an 
interest in the estate of his deceased father and had spoken 
vaguely of other property owned by him (Joint App. 7-8). 
On April 8,1943, upon the basis of the complaint and afore¬ 
said affidavit, appellee filed a motion for maintenance dur¬ 
ing the pendency of the action (Joint App. 6). 

3. On April 9, 1943, appellant filed an answer to the 
complaint and a counter-claim, (Joint App. 3-5), and on 
the same date he filed his affidavit in opposition to the 
motion for maintenance (Joint App. 9-16). In these plead¬ 
ings appellant asserted in substance as follows: 
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(a) As to separation: That appellee had deserted him 
without cause; that although by a letter sent to her on 
December 9, 1942, a copy of which he set forth in full, he 
had invited her to return to their home where he would 
provide for all her “necessities and comforts” she refused 
and still refused without any just cause or excuse to live 
with him. 

(b) As to his faculties: That he was unemployed, had no 
income except $50.00 a month compensation from the Vet¬ 
erans’ Administration, that his money and property had 
been substantially exhausted, that he was in debt, and that 
he was unable to provide a separate maintenance for 
appellee. 

(c) As to wife’s property: That she had in her posses¬ 
sion a diamond ring purchased by him for an investment 
for $1,275 but worth more, and other articles owned by 
him or them jointly worth $1,000, for which by counter¬ 
claim he was entitled to judgment in various alternative 
forms; and that she owned an automobile and five acres 
of land which latter her parents had given them for a 
wedding present. 

4. In this state of affairs, appellee on May 5, 1943, took 
the deposition of appellant and through counsel examined 
him under oath (Joint App. 16-61), eliciting the following: 

(a) As to separation: That the letter of December 9,1942, 
set forth in his affidavit filed April 9, 1943, was not written 
for the purpose of creating evidence but stated his position 
at the time he wrote it; that it did not state his position at 
the time he included it in his affidavit; that he would not 
answer whether or not he was still resisting the payment 
of maintenance because his wife would not live with him 
(pp. 19-20). That he admitted that on March 10, 1943, he 
had written another letter to his wife stating that he was 
in full agreement with her that there was no chance of a 
reconciliation then or any other time; that he had addressed 
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this letter to her as “Dorothy Nicholson B.” because he 
resented her having his name; that he had not shown this 
letter to his attorney or asked him to include a copy of it 
in his affidavit of April 9,1943, although it came more near 
to expressing his present attitude (p. 22). 

(b) As to his faculties: That he could not support him¬ 
self, was dependent on charity so to speak, and was not 
able to contribute towards the support of his wife and the 
birth of their child (p. 23). That he had been independent 
all his life until now, had inherited lots of money from his 
father which was all gone since 1931, but could not remem¬ 
ber whether it was as much as $100,000 (p. 23). That when 
he married on June 30,1942, he owned money and property 
around seven or eight thousand dollars (p. 25). That he 
had been working as Head Production Specialist for the 
War Production Board at the salary of $6,500 a year but 
voluntarily resigned shortly before his marriage (p. 25). 

That he had worked since then oceasionallv but had refused 

•> 

pay because he didn’t consider taking the job permanently; 
that he was a man who was making six to ten thousand 
dollars a year and would not work for three thousand; and 
that he did not know whether or not he would work for 
less to pay for the birth of his child (pp. 25-26). That the 
pay on the job he had declined to take was problematical. 
That he considered himself a very important person to 
himself (p. 26). That before working for the Government 
he had worked for Glenn L. Martin Aircraft Company for 
five years at the salary of $7,200 a year plus a bonus 
(pp. 26-27). That he had recently borrowed $300 from a 
bank on his unsecured signature which he was paying back 
at $50.00 a month, and had borrowed $500 on his automo¬ 
bile which he was paying at the rate of $48.88 a month 
(pp. 29-30). That he had arranged to get $1,000 from 
“home” but had not yet received it (p. 31). That he paid 
$60.00 a month for his apartment (p. 31) and ate dinner 
practically every night at the Shoreham Hotel grill; that 
all his life the least he had ever lived on was $500 a month 
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but he was now down to $200 a month (p. 32). That he did 
not know the value of his Cadillac automobile (p. 33) but 
since he had been unemployed he had refused an offer of 
$1,500 for it because one like it had sold the day before 
for $2,250 (p. 34). That he occasionally took lady friends 
to the Shoreham Hotel for dinner (p. 35) and that he had 
several months before presented orchids to two ladies at 
the cost of $7.00 each (p. 36). That he was spending around 
$25.00 a month for alcoholic drinks (p. 37). That he had 
furniture in his apartment worth around $4,000 (p. 41). 
That he has a future interest in an estate in South Caro¬ 
lina which will come to him after the death of his mother, 
the value of his share being somewhere around $80,000 to 
$100,000 (p. 45). That he could not sell his future interest 
now because there is no one down there to buy it; that he 
would not sell it to the attorney for his wife for $100,000 
because of the reflection there would be in it, but (on fur¬ 
ther questioning) that he would sell it to the attorney or 
anyone for $100,000 or less but could not say how much 
less (pp. 46-47). That he would not accept employment 
immediately for $5,000 a year because he expected to get 
more shortly and did not intend to work until he got more 
(p. 47). That he had been approved for employment by a 
couple of Bureaus “but it seems I didn’t push it very 
hard” (p. 47). That he thought he was going to get a job 
with the Maritime Commission at $5,600 a year; that he 
had refused some clients because he did not want to set 
up an office of his own. That he could possibly have gotten 
some $3,800 or $4,200 jobs in the latter part of 1942 but 
would not have considered them (p. 48). That he preferred 
not to answer whether he was willing to sell his automobile, 
his furniture, or to obtain employment at a moderate salary 
for the purpose of assisting with the care of his wife and 
paying the expenses of the birth of his child, but would 
leave that in the hands of the court; that he refused to give 
anything to help his wife that was not directed by the court 
(p. 49). When asked if he had paid substantial counsel fees 
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to defend the case he was instructed by his attorney not to 
answer and he obeyed (p. 49). 

(c) As to wife's property: That the diamond ring which 
she had was a combination engagement ring and invest¬ 
ment ; that he had not made a gift of it to her; that it was 
engraved “Harrison to Dorothy” but it was his intent as 
donor “not to give it as a gift” but as an investment (pp. 
38-39). That she had all the silverware, china, and glass¬ 
ware, some of which was hers and some of which w'as given 
to her by her family, to which he made no claim; that she 
had taken some figurines and statuary pieces worth in all 
$100 purchased by him; that she had presents which his 
friends and family had intended for both of them; but that 
apart from the figurines and a carving set worth more than 
$10.00 he could think of nothing she had that belonged to 
him. That the w’ay it went was he had the $4,000 worth of 
their housekeeping furniture and she had the statues and 
figurines (pp. 39-41). That he had given her a diamond 
wrist watch worth $355, and another watch worth $20, 
various small pieces of jewelry worth $10 or $12 apiece (p. 
51) and a wedding ring costing $175.00 (p. 52). 

5. On May 20,1943, appellee filed the following affidavits: 
That of her brother (Joint App. 61) and that of her father 
(p. 64) both to the effect that appellant had told them he 
had enough to take care of himself and wife for the rest 
of their lives without working; that of George W. Harris, 
president of Harris & Ewing, (p. 62) to the effect that 
appellant had told him subsequent to the separation of 
the parties that although he did not have as much as he 
once had he still had plenty of money; and that of Aileen 
H. Harris (p. 63) to the effect that subsequent to the 
separation of the parties appellant had told her that he 
still had plenty of money, that his wfife knew nothing about 
what he had, that he had it put away w’here he could get it, 
but that his wife could not get it. Appellee also filed her 
own affidavit (p. 65) setting forth under oath the details of 



7 


the cruelty inflicted upon her which had compelled her to 
live apart from appellant. 

6. The motion for maintenance was heard by the court 
without any investigation or report having been made by 
the Domestic Relations Commissioner. The statement made 
by appellant on page 16 of his brief to the effect that 
appellee did not notify the Commissioner in writing of her 
application for temporary maintenance is misleading, and 
is based upon nothing of record. From the nature of the 
practice none of the proceedings with respect to the Domes¬ 
tic Relations Commissioner are matters of record unless 
he files a report. The attorney for the appellee therefore 
considers it proper for him responsibly as an officer of the 
court to state the true facts as to what transpired. The 
lower court not having prescribed the manner in which 
written notice is to be given, the Domestic Relations Com¬ 
missioner has established the practice of considering the 
written motion card which is required by rule of court to 
be filed with the Clerk in order to bring a motion on for 
hearing as also a sufficient written notice to him. He makes 
it his practice each day to inspect the motion cards which 
have been filed with the Clerk and to take cognizance of all 
matrimonial matters which come within the scope of his 
duties. In this case the attorney for appellant made out 
and filed with the Clerk a card for the then pending motion 
for temporary maintenance, filing it on April 29, 1943, it 
being permissible for either party to file the card. The 
Domestic Relations Commissioner took notice of this card 
and within a day or so he personally inquired of the attorney 
for the appellee whether or not appellee desired to come 
to his office to make a statement, and he was advised by the 
attorney for the appellee that appellee did not desire to 
make a statement, that she did not desire a report to be 
made, and that she desired the matter to be heard by the 
court. Thereafter the Domestic Relations Commissioner 
took no further action. At no time did appellant make a 
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statement to the Commissioner or request him to make an 
investigation and report. The motion was set for hearing 
on May 21, 1943 (much more than ten days after the 
Commissioner had written notice and had made no report). 
When the matter came on for hearing before Chief Justice 
Eicher on May 21, 1943, counsel for appellant orally ob¬ 
jected to the motion being heard before the Commissioner 
had filed a report, but the Chief Justice ruled that the 
proceedings before the Commissioner vrere based upon the 
voluntary consent of the parties and that he would hear 
the motion without a report. The paper entitled “ Objec¬ 
tions to Order” filed by appellant on May 26, 1943, which 
contained an objection to the matter being heard without 
an investigation by the Commissioner was not filed until 
after the court had heard the motion and had announced 
its ruling (Joint App. p. 68). 

7. The motion was heard upon the pleadings, affidavits, 
and deposition of appellant, and on May 26, 1943, the court 
entered an order awarding to appellee maintenance pending 
the action in the amount of $500.00 to be paid forthwith, 
and the sum of $150.00 a month to be paid in equal semi¬ 
monthly installments thereafter until the further order of 
the court (Joint App. 67). From this order Appeal No. 
8579 has been taken (p. 68). 

8. On May 18,1943, appellee filed a motion for suit money 
including counsel fees to enable her to conduct her case, 
and on June 4, 1943, the court entered an order awarding 
her suit money in the amount of $308.80, being $58.80 to 
cover the actual cost of taking appellant’s deposition, and 
$250.00 for counsel fees. The order expressly recited that 
the motion had been argued and decided prior to the nota¬ 
tion of appeal from the order for maintenance and that in 
fixing the amount no consideration had been given to the 
expenses of defending the appeal (Joint App. 69). From 
this order appellant has taken appeal No. 8580 (p. 70). 
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9. On June 22,1943, upon her affidavit that appellant had 
neither paid the installment of $500 nor the two semi¬ 
monthly installments of maintenance for June in amount of 
$75.00 each, that she was in the eighth month of pregnancy, 
and that she was imperatively in need of the money which 
appellant refused to pay, appellee filed a motion requesting 
the court to attach the defendant and to commit him to 
jail until he purged himself of his contempt in failing and 
refusing to obey the maintenance order of May 26, 1943 
(Joint App. 70). This motion was not served on appellant 
personally but was served on his attorney of record. On 
June 25,1943, appellant filed his affidavti, sworn to by him in 
South Carolina on June 23, 1943, in which he admitted he 
had not obeyed the court order, alleged that his disobedience 
had not been wilful but had been due to his inability to pay; 
that his financial condition was substantially the same as 
alleged in his affidavit in opposition to the motion for main¬ 
tenance, except that his compensation of $50.00 a month had 
been cut off because appellee had applied for her appor¬ 
tioned share thereof; that he was still unemployed; and 
that as the result of his difficulties with appellee he was 
sick, nervous, physically run down and unable to work, and 
was undergoing treatment which would require complete 
rest and relaxation for an indefinite period (Joint App. 
71-72). Attached to this affidavit as an exhibit was what 
purports to be an unsworn statement of a physician in 
South Carolina corroborating appellant’s assertion that he 
was run down, unable to work, and in need of complete rest 
and relaxation for an indefinite period of time (Joint App. 
74). Upon consideration of the motion and the entire 
record in the case, the court on June 30, 1943, adjudged 
appellant to be in contempt of court because of his failure 
and refusal to pay the maintenance in the total amount of 
$650.00 which had become due and payable under the order 
of May 26,1943, and directed the United States Marshal to 
attach appellant and to commit him to jail until he purged 
himself of his contempt by paying the aforesaid sum or 
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until the further order of the court (Joint App. 106). From 
this order Appeal No. 8581 has been taken (Joint App. 75). 

10. On July 1,1943, the United States Marshal executed 
the aforesaid order for commitment by taking the appellant 
into his custody, whereupon appellant obtained a writ of 
habeas corpus upon the assertion that his detention by the 
Marshal was illegal (Joint App. 75-78). On July 8, 1943, 
the writ was finally heard by the court with the result that 
it was discharged and the appellant was remanded into the 
custody of the Marshal (Joint App. 80). From the order 
discharging the writ appellant has prosecuted Appeal No. 
8604 in which John B. Colpoys, United States Marshal, is 
the appellee. There are certain facts of vital importance 
in connection with the habeas corpus appeal which have 
not been included in the agreed statement of evidence 
therein and which are not shown by the transcript of record 
w’hich has been brought up from below in connection with 
any of these appeals, which facts are as follows: On July 
8,1943, after the writ of habeas corpus had been discharged 
and appellant had been remanded into the custody of the 
Marshal, appellant obtained from the court an order entered 
in the maintenance action, in which the order for commit¬ 
ment for contempt had been made, directing the Marshal 
to release appellant from custody on condition that he first 
file in the maintenance action in connection with his direct 
appeal from the commitment order a supersedeas bond in 
the amount of $1,000 to pay the amount of maintenance in 
default, together with interest, costs, and damages if he 
failed to make good his appeal. On the same day appellant 
did file such a supersedeas bond and the Marshal did finally 
release him from custody and detention and the Marshal 
made his return to the court accordingly. 

STATUTES AND RULES OF COURT INVOLVED. 

In addition to those contained in Appellant’s Brief, the 
following Section of the Code of Laws for the District of 
Columbia, 1940 Edition, is involved: 
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11-327. Enforcement of interlocutory decrees. 

All interlocutory orders may be enforced by such 
process as might be had upon a final judgment or 
decree to like effect, and the payment of costs adjudged 
to any party may be enforced in like manner. 

And the following Rule of Civil Procedure: 

Rule 5. Service and Filing of Pleadings and Other Papers. 

(b) Same: How Made. Whenever under these rules 
service is required or permitted to be made upon a 
party represented by an attorney the service shall be 
made upon the attorney unless service upon the party 
himself is ordered by the court. . . . 

I. 

APPEAL NO. 8579 FROM ORDER FOR TEMPORARY 

MAINTENANCE. 

SUMMARY OF ARGUMENT. 

The order should be affirmed because: (a) The District 
Court had jurisdiction to award maintenance pendente 
lite under its general equity powers; (b) The wife was 
urgently in need of relief because she was without 
income and was soon to bear a child; (c) The husband 
was possessed with the ability to maintain the wife; 
(d) The allowing of maintenance pendente lite aud 
the amount thereof are matters within the judicial 
discretion of the lower court; (e) The amount awarded 
was reasonable and the method of payment proper; 

(f) The husband’s claim that the wife was living apart 
from him without cause or excuse was spurious; and 

(g) The rules with respect to the Domestic Relations 
Commissioner were strictly complied with, and under 
no circumstances is an investigation and report by the 
Commissioner a prerequisite to the exercise of the 
judicial function by the court. 
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ARGUMENT. 

(a) Jurisdiction to Award Maintenance Pendente Lite. 

The District Court has jurisdiction to award maintenance 
pendente, although apparently not expressly authorized by 
statute, by virtue of its general equity powers. Lesh v. 
Lesh, 21 App. D. C. 475; Howard v. Howard, 72 App. D. C. 
145; 112 F. (2d) 44. 

(b) The Wife’s Necessity. 

The wife was without income, having been compelled to 
discontinue her employment, and if there is ever a time 
when there is necessitv for a wife to be maintained bv her 

* m 

husband it is when she is gestating, bearing, and nurturing 
his child. 

The contention that the wife had means of her own is 
based principally upon the fact that she had certain jewelry 
given to her by the husband including a valuable engage¬ 
ment ring, since the husband’s original contention that she 
had taken substantial property belonging to him fell rather 
flat under cross-examination when his deposition was taken. 
There is no contention whatsoever that she had any income 

from anv source. 

•> 

“Temporary alimony will not be denied because the 
wife possesses a separate estate where the income 
therefrom is not sufficient for her support and she need 
not resort to the corpus of her estate before calling 
on that of the husband.” (19 Corpus Juris 215, 
Sec. 517). 

The sentimental proposition that a wife should first sell 
her engagement ring and use the proceeds to maintain 
herself during pregnancy and child-birth before calling on 
the husband appears to be novel, as appellant’s attorney 
has cited no authority and appellee’s attorney has found 
none. 



13 


(c) The Husband’s Ability. 

The undisputed facts of record present a picture of a 
man equipped with an unusually high technical education, 
with a long experience of employment at substantial sal¬ 
aries, who by his own statement has been independent all 
his life, deliberately resigning a lucrative position, which 
was vitally connected with the war effort, merely because 
it would interfere with his coming marriage, and thereafter 
deliberately refusing to work during the greatest emer¬ 
gency and skilled man-power shortage this country has 
ever known. 

The disinclination to work is no defense to the liability 
to pay maintenance. Snyder v. Snyder, 162 N. Y. S. 607. 

The arrogance and selfishness of a man who will proclaim 
that he has been making six to ten thousand dollars a year 
and is not certain whether he would work for less to pay 
for the birth of his child indicates with certainty that such 
a man would not deliberately remain in idleness if by so 
doing he ran any danger of depriving his own selfish little 
soul of the luxuries to which it had been accustomed. Appel¬ 
lant does not work because he does not have to, because 
he knows he has the resources to live without working, 
because, as he stated to his wife and others before marriage, 
he has enough to live on the rest of his life if he never 
works. It is needless to speculate as to what his resources 
are, whether it is income from his portion of his father’s 
estate, whether he is borrowing upon the tremendous loan 
value of his future estate of $100,000, whether he is the 
beneficiary of the indulgence of a wealthy and aged mother, 
or whether, as he is reported by a credible witness to have 
said, he has plenty of money put away where his wife 
cannot find it. The point is he has the means to live in idle¬ 
ness. If the trial justice was not justified in making this 
deduction from the conduct of appellant, then no court is 
justified in making any deduction from demonstrated facts 
however apparent the situation may be to an ordinary 
mortal. 
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(d) Discretion of the Court. 

“This court repeatedly has said that the granting 
or refusing of alimony pendente lite, or the amount 
thereof, rests in the judicial discretion of the trial 
court, not to be lightly disturbed or without good 
cause.” Cissell v. Cissell, 61 App. D. C. 271; 61 F. 
(2d) 679. 

(e) Amount and Method of Payment. 

The sum of $500 to be paid forthwith was no “lump sum” 
final and complete award of alimony such as are made 
under the practice obtaining in some jurisdictions, but it 
was merely the first of a series of periodical payments 
made larger than the others because of the length of time 
the case had been pending without relief to the -wife and 
in consideration of the inuninence of her confinement. (The 
child was born July 6, 1943.) The future payments of $150 
a month amounted to less than the salary which the wife 
had lost because of her pregnancy and were moderate in 
the light of the husband’s ability and station in life. 

(f) Wife’s Justification for Separation. 

Appellant’s attempt by his affidavit filed April 9, 1943, 
to deceive the court into believing that he then wanted his 
wife to return (Par. 3 (a) Counter-statement) was so com¬ 
pletely exposed (Par. 4 (a) Counter-statement) that insist¬ 
ence in this court (Point 1) (c) Appellant’s Brief, p. 15) 
that his bona fide efforts to have appellee return to live 
with him were a complete defense to her motion for main¬ 
tenance is beyond comprehension. 

Furthermore appellee by the charge of her complaint 
and by her affidavit particularizing acts of cruelty of a 
grave nature showed cause for the separation. 

(g) Domestic Relations Commissioner. 

It is shown in paragraph 6 of the Counter-statement 
herein that appellant’s contention that the order was 
invalid because of noncompliance with the rules relating 
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to the Domestic Relations Commissioner is based upon a 
mistake of fact, but even if it bad been as supposed by 
appellant no harm would have been done. This court in 
the majority opinion in Brown v. Brown, 77 U. S. App. 
D. C. 73; 134 F. (2d) 505, pointed out with respect to the 
Domestic Relations Commissioner and that curious tech¬ 
nique for the administration of justice which is being 
experimented with by the District Court that “the entire 
procedure is a consent procedure,” that “no duty is im¬ 
posed to appear before or respond to questions asked by 
the Commissioner, furnish him with information, or coop¬ 
erate in any other respect,” and that no report by the 
Commissioner can be considered by the court if objected 
to by either party. ’ ’ The very persuasive minority opinion 
in that case is to the effect that the whole system of dele¬ 
gating judicial functions into the hands of a clerk is so 
illegal that no validity can be given to it even by the con¬ 
sent of the parties. 

Some day this court may have before it the interesting 
question as to the validity of an order entered by a justice 
who has read, without the consent of a party, one of the 
reports of the Commissioner containing, as they usually 
do, a mass of unsworn, ex parte, hearsay statements col¬ 
lected by him, together with his recommendation as to the 
precise judgment which he thinks the court should enter; 
but this appeal ought to be the last time anyone will contend 
that the Chief Justice or an Associate Justice of the District 
Court of the United States for the District of Columbia 
is incapable of exercising the judicial function without the 
assistance and advice of a deputy-clerk by whatever name 
called. 
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n. 

APPEAL NO. 8580 FROM ORDER FOR SUIT MONEY. 

SUMMARY OF ARGUMENT. 

The order should be affirmed because: (a) The court had 
jurisdiction to make the award; (b) The time of making 
the award and the amount thereof was within the 
discretion of the court; (c) The amount was reason¬ 
able; and (d) The case was not ordinary. 

ARGUMENT. 

(a) Jurisdiction to Award Suit Money. 

The court has jurisdiction under its general equity 
powers to award suit money, including counsel fees, in a 
maintenance action. Lesh v. Lesh, 21 App. D. C. 475. 

(b) Discretion of Court as to Allowance. 

The settled practice in this jurisdiction with regard to 
allowance of counsel fees has been to leave this largely 
with the discretion of the trial court, not only as to amount, 
but as to the necessity therefor, and the time when it shall 
be made. Pedersen v. Pedersen , 71 App. D. C. 26; 107 F. 
(2d) 227, and this should be true with respect to suit money 
generally. 

(c) Reasonableness of Amount of Allowance. 

In his brief, appellant makes no complaint with respect 
to the item of $58.80 covering the cost of taking his deposi¬ 
tion to overcome the impression created by the sworn state¬ 
ments made by him in opposition to motion for temporary 
maintenance. The results obtained in this instance arc added 
evidence that the right to take an opponent’s deposition is 
probably the greatest of the reforms introduced by the 
Rules of Civil Procedure. 

The amount of $250.00 on account of counsel fees was 
moderate under the circumstances and w T as made by the 
same justice who had heard the argument and reargument 
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of motion for maintenance and knew what services were 
rendered. If this amount is claimed to be excessive, it 
might be interesting if counsel for appellant w r ould state 
what he had been paid up to that time. 

The complaint of appellant that no detailed statement 
as to the nature and value of legal services had been filed 
under Rule 16 (a) of the District Court, assuming that rule 
to apply, has no weight because he does not claim that the 
amount awarded was in excess of the value of the services 
rendered, therefore no error was committed. Moreover, 
Rule 16 (a) does not apply because Rule 16 (f) applies to 
maintenance cases, the term “divorce” being broad enough 
to cover both in the light of the plain intent of the District 
Court which could have had no possible reason for applying 
one procedure in divorce actions and another in mainte¬ 
nance actions with respect to awarding counsel fees al¬ 
though the factors involved are precisely the same. If 
hair-splitting technicalities are to govern this situation, 
then neither rule has any application because the allowance 
in this case was not made “to any attorney,” but was made 
to the wife. 

(d) The Case Was Not Ordinary. 

The statement in Rule 16 (f) to the effect that “ordi¬ 
narily” an allowance for counsel fees will be awarded only 
after trial by the presiding justice, really is not a rule of 
procedure but merely a pronouncement as to how the court 
probably will exercise its discretion. Full discretion is left 
to each justice in each case. And as to whether or not the 
situation in this case was “ordinary”, it is to be hoped 
that never again will the justice who exercised his discre¬ 
tion in this case have to witness the spectacle of a man of 
appellant’s attainments resisting to the utmost the efforts 
of his wife to obtain maintenance while she bore him a child. 
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m. 

APPEAL NO. 8581 FROM ORDER FOR COMMITMENT 

FOR CONTEMPT. 

SUMMARY OF ARGUMENT. 

The order for commitment for contempt should be affirmed 
because: (a) The court has express statutory jurisdic¬ 
tion to enforce the payment of maintenance pendente 
lite by commitment for contempt; (b) Appellant had 
the ability to have paid the maintenance in default 
and his failure to have done so was wilful; (c) The 
motion to commit for contempt was in proper form; 
(d) Service of the motion upon appellant’s attorney of 
recard was in conformity with the mandatory provi¬ 
sions of law, and, in any event, by appearing and 
answering appellant waived his right to object to the 
manner of service. 

ARGUMENT. 

(a) Jurisdiction to Commit for Contempt for Nonpayment 
of Maintenance Pendente Lite. 

The jurisdiction of the lower court to enforce payment 
of alimony and maintenance by attachment for contempt 
is to be found in a series of interlocking statutory pro¬ 
visions. 

Section 975 of the statutory code of March 3,1901, relat¬ 
ing to alimony 'pendente lite contains the basic provision 
as follows: 

“During the pendency of a suit for divorce . . . the 
court shall have power to require the husband to pay 
alimony to the wife for the maintenance of herself and 
their minor children committed to her care, and suit 
money, including counsel fees, to enable her to conduct 
her case, whether she be plaintiff or defendant, and 
to enforce obedience to any order in regard thereto by 
attachment and imprisonment for disobedience . . .** 
(Sec. 16-410, 1940 Code). 
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Section 976, relating to permanent alimony, provides as 
follows: 

“When a divorce is granted to the wife, the court 
shall have authority to decree her permanent alimony 
sufficient for her support and that of any minor children 
whom the court may assign to her care, and to secure 
and enforce the payment of said alimony in the manner 
before mentioned . . ” (Sec. 16-411, 1940 Code). 

Section 980, relating to maintenance without divorce, 
provides: 

“Whenever any husband shall fail and refuse to 
maintain his wife and minor children, if any, although 
able so to do, the court, on application of the wife, may 
decree that he shall pay her, periodically, such sums 
as would be allowed to her as permanent alimony in 
case of divorce for the maintenance of herself and the 
minor children committed to her care by the court, and 
the payment thereof may be enforced in the same man¬ 
ner as directed in regard to such permanent alimony.” 
(Sec. 16-415,1940 Code). 

Section 114, relating to interlocutory orders, provides: 

“All interlocutory orders may be enforced by such 
process as might be had upon a final judgment or decree 
to like effect ...” (Sec. 11-327, 1940 Code). 

An order for the payment of maintenance during the 
pendency of the action is unquestionably an interlocutory 
order, and it therefore is enforceable in the same manner 
as a final judgment for maintenance which unquestionably 
is enforceable by attachment for contempt. 

The contention of appellant that Section 115 of the Code 
of 1901 (Sec. 11-326, 1940 Code) prohibits the enforcement 
of decrees which direct only the payment of money by 
imprisonment except in those cases specially provided for, 
and that there is no special provision therefor with respect 
to maintenance pendente lite, is completely exploded by 
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Section 114 which together with the other interlocking sec¬ 
tions cited makes the special provision. 

All the statutory provisions in question were enacted 
simultaneously in the Code of March 3,1901, and it must be 
assumed that Congress intended to provide a consistent 
procedure for the administration of justice, that Congress 
knew that historically courts of equity had exercised juris¬ 
diction to award maintenance both permanent and pendente 
lite and to enforce payment of both by attachment for con¬ 
tempt, that Congress was familiar with the well known 
reasons for the awarding of alimony and maintenance 
pendente lite and with the well known reasons making nec¬ 
essary the efficacious remedy of enforcement by attach¬ 
ment, and there is no conceivable reason why Congress 
should have intended to give a wife seeking maintenance 
on the basis of the continuing status of marriage a less 
adequate remedy than that given a wife seeking alimony 
on the basis of a divorce dissolving the marriage status. 
There is no reason why Congress should have intended, 
contrary to public policy, to encourage wives to seek divorce, 
instead of separate maintenance, in order to obtain speedy 
relief. 

(b) Ability of Husband and His Wilful Default. 

Appellant’s complaint contained in his Statement of the 
Case to the effect that the court entered the order of com¬ 
mitment with no more record than the motion, the affidavit 
of appellee, and his affidavit in defense, is incorrect, and 
the order itself shows that the matter was heard upon the 
entire record in the case (Joint App. 106). The matter was 
submitted by both parties upon the entire record, and 
neither party requested any other or further hearing or 
trial. The matter was heard by the same justice who had 
entered the order for maintenance and who was thoroughly 
familiar with the record including the deposition of appel¬ 
lant. Appellant himself stated in his affidavit that his facul- 
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ties were substantially the same and when the motion for 
maintenance was litigated. 

Everything which has been said with respect to appel¬ 
lant’s faculties in the argument concerning the order mak¬ 
ing the allowance of maintenance has application here, but 
there is no need for repetition. 

Disregarding nearly every obvious fact in the case, and 
assuming that he did not willfully refrain from working, 
that he did not have the means to live in comparative 
luxury, and that he did not have a future estate in South 
Carolina worth $100,000 and no borrowing power on the 
expectancy thereof, one thing is still certain, and that is 
that appellant’s failure to have paid the $650 was wilful, 
deliberate, and contemptuous. 

He owned furniture worth $4,000. 

He owned a Cadillac automobile for which he had refused 
an offer of $1,500 because it was worth more, and it was 
subject only to the baalnce of the loan he had obtained on 
it in the original amount of $500. (See Paragraph 4 (b) of 
the Counter-Statement of the Case herein). 

Of course appellant would have considered it cruel to 
have expected him to deprive himself of the luxury of his 
pleasure car during this gasoline and rubber shortage 
emergency, by selling it to someone engaged in essential 
war effort for the purpose of obeying a court order and 
contributing towards the expenses of his wife while she 
bore him a child. As he himself said, he considers himself 
a very important man to himself. 

Appellant’s complaint sent up from South Carolina and 
bolstered up by what purports to be an unsworn doctor’s 
certificate, all to the effect that he was nervous, run-down, 
unable to work, and in need of rest and relaxation for an 
indefinite period, might have carried more weight if the 
record did not disclose that he had just completed a year 
of continuous unemployment and might have been suffering 
from an overdose of idleness, rest, and relaxation. 
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As always, appellant’s cries of poverty continue to be 
belied by bis conduct. The man who couldn’t pay a cent to 
his wife while she bore him a child promptly produced a 
supersedeas bond of $1,000 to get his person out of jail, 
and since then he has had sufficient means to prosecute 
simultaneously four expensive appeals. 

(c) The Form of the Motion to Commit. 

There cannot be the slightest doubt that appellant and 
his attorney understood exactly what the motion to commit 
for contempt was about, and under modern practice which 
looks to substance and not to technical form, the motion 
would have been sufficient even if technically incorrect. 

However, since the attorney for appellee has ordinary 
pride with respect to his professional skill, he wishes to 
state that he believes the motion to have been technically 
perfect. It probably would have been a sufficient motion 
even if the word “contempt” had not been used, because 
Congress omitted the use of the word in the basic statute, 
Section 975 of the Code of 1901, which says orders for 
alimony may be enforced by “attachment and imprison¬ 
ment for disobedience.” 

It should be remembered that so-called “civil contempt” 
is nothing more than the unjustified nonperformance of a 
court order directing something to be done, and the attach¬ 
ment and imprisonment therefor is nothing more than the 
historical process of the equity court enforcing its judg¬ 
ments in personem . 

It is the duty of a person to obey a court order and dis¬ 
obedience is presumed to be wilful. It is the burden of the 
defaulter to excuse his nonperformance. In this case the 
wife alleged nonperformance and the husband admitted it 
but claimed that his default was not wilful. The court 
found against him, and it is to be presumed that the court 
found every fact to exist which was necessary to support 
its judgment. 
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(d) Service of the Motion. 

Rule 5 (b) of the Rules of Civil Procedure makes it man¬ 
datory that all service be made upon the attorney if a party 
has an attorney. This is an excellent practice because 
there is no reason why a litigant who appears through his 
attorney for his own purposes should have to be hunted 
down personally when something is wanted of him. 

Furthermore, in this case appellant answered and had 
his hearing before the court. Having enjoyed the full bene¬ 
fits of the cardinal requirements of due process of law 
—notice and an opportunity to be heard—he ought not be 
heard to complain. 


IV. 

APPEAL NO. 8604 FROM ORDER DISCHARGING WRIT 

OF HABEAS CORPUS. 

Although the appellee, Dorothy N. Bates, is not a party 
litigant in the habeas corpus appeal, it concerns her rights, 
and she feels entitled to speak concerning it. 

As shown in paragraph 10 of the Counter-statement of the 
Case herein, this is an appeal of a moot question, appellant 
forthwith after the discharge of the writ having obtained 
his final release from custody and detention by giving a 
supersedeas bond in connection with his direct appeal from 
the commitment order. There being nothing on which the 
mandate of this court could act, the case is moot and not 
appellable. Mills v. Green, 159 U. S. 651. 

Furthermore, the appeal is superfluous by reason of the 
direct appeal from the commitment order, and why appel¬ 
lant has prosecuted it is a mystery. 
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V. 

MOTION FOR MAINTENANCE, SUIT MONEY AND 

COUNSEL FEES. 

Appellee’s motion for maintenance pending these appeals 
and for suit money including counsel fees to enable her to 
defend them, has been postponed by the order entered herein 
on January 17, 1944, until the hearing of the appeals. 

The privilege granted to file a typewritten brief has not 
been exercised because the attorney for appellee after an 
unsuccessful attempt to produce the same with the requisite 
number of clear copies found the task too burdensome to 
accomplish on time and caused this brief to be printed at 
his own expense (hoping, of course, to be reimbursed out 
of appeHaai’s bond for costs). 

•TjSn ^abi-that any order for counsel fees made 

att this i^Jjfffctag^f the proceedings would be difficult to 
Enforce in this court, it is respectfully suggested that the 
amount awarded be referred to the District Court with 
directions to include it in the ultimate award made after 
final hearing by that court, or that the matter be referred to 
the District Court with directions to take into consideration 
the services rendered in connection with these appeals 
when it determines the ultimate award to be made after 
final hearing for all services rendered during the litigation. 

Respectfully submitted, 

Jean M. Boardman, 

Attorney for Appellee . 




